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CURRENT EVENTS. 








State Ricuts—Tue Supreme Court.—lIt 
has recently been remarked that since Ap- 
pomatox relieved State rights of the handi- 
cap of nullification and secession, the Su- 
preme Court of the United States has proved 
itself much more favorable to State rights 
than before that event. The recent decision 
of the court in the case of the Virginia State 
officers tends very strongly to support this 
view. Judge Bond, of the United States 
circuit court, committed those officers for 
contempt in disregarding an order which he 
had issued restraining them from instituting, 
as attorneys of the State of Virginia, suits 
for the collection of taxes of which payment 
had been tendered in State coupons, pur- 
porting to be receivable in payment of taxes. 
The Supreme Court of the United States de- 
’ cides that the restraining order was issued 
without constitutional warrant, that an ac- 
tion aguinst State officers in their official ca- 
pacity is an action against the State, and 
that under the eleventh amendment of the 
constitution of the United States no such ac- 
tion can be maintained in a federal court. 

It thus appears that however grossly a 
State may, by legislative action, impair the 
obligation of a contract to which it was, in 
its sovereign capacity, a party, the person 
thereby injured is without remedy in any 
court of justice. This would seem to be a 
hard saying as the constitution expressly for- 
bids the enactment by any State, of a law 
impairing the obligation of contracts, but 
upon a nearer view it appears more reason- 
able. The constitution inhibits the enact- 
ment of such a law, the amendment which is 
of equal authority forbids the enforcement 
of its prohibition against a State by federal 
courts, and is full notice to all concerned, 
that in no case will any contract be enforced 
by federal courts in favor of a citizen against 
a State. 

In point of fact, men enter into contracts 
with reference to the law, as it exists and the 
remedies which it provides at the time the 
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contract is made. No man ever yet lent 
money to a State or bought a State bond be- 
cause he thought that if the State failed to 
pay, it could be compelled to do so by the 
federal courts. This decision takes nothing 
away from the holders of State bonds which 
they ever had, or ever had a plausible reason 
to believe that they had; the decision there- 
fore works no injustice upon the creditors 


of States, nor does it subject them to 
any hardship. It merely re-affirms a con- 
stitutional provision in accordance with 


which they had either wittingly or unwittingly 
made their contracts. For all that, however, 
it is to be regretted that the decision seems 
to favor repudiation of its just debts by a 
State which can never be justified upon any 
ground whatever and can only be palliated 
by a plea of the direst necessity. 


> 





PoLicE PoweR—PROHBIBITION STATE RiGHTs. 
—The present term of the Supreme Court of 
the United States has opened with twonotable 
decisions tending in favor of State rights. 
Upon one of them, the Virginia case, we 
have elsewhere commented in this number of 
the Journal, the other defining the police 
powers of the State, on the engrossing sub- 
ject of prohibition, is of even greater im- 
portance. Indeed, we may say that it is 
probably the most important decision ever 
rendered by the august tribunal from which 
it emanated. 

It settles for all time every material legal 
question connected with the most burning 
moral, social, political and politico-economical 
issue, which is now before the American 
people, or likely to come before them for 
generations. Itclears away all legal im- 
pediments to a full decision and plenary ac- 
tion on the subject of prohibition, and allows 
that great reform to go as broadly before the 
people as its most ardent advccates could 
desire. 

The decision in the Kansas case amounts 
to this, that the people of a State have a 
perfect right, under the police powers inci- 
dent to their sovereignty,+to prohibit the 
traffic in intoxicating liquors, or their manu- 


facture, other than for medical and 
scientific purposes; and further, that no 
right to compensation accrues to 


persons engaged in such manufacture or 
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traffic, for any losses they may have sustained 
by reason of such prohibition. It is held by 
the supreme court, that any loss or deprecia- 
tion of property suffered in consequence of 
prohibitory laws, does not constitute a taking 
of private property for public uses, and that 
the owners are not entitled to compensation 
on that ground. 

Indeed, the positions assumed by the Su- 
preme Court of the United States are as 
sweeping and conclusive as the most ardent 
and active prohibitionist could possibly de- 
sire ; they leave no legal foothold upon which 
an opponent of prohibition could make a 
stand. The question thus becomes purely a 
matter of public policy and expediency. And 
whenever that question is presented and 
decided in any State, it matters not which 
way the decision may be, no one can have a 
right to complain that his legal or constitu- 
tional rights have been infringed, or his 
personal interests unjustly affected. 

The only plausible ground upon which such 
a complaint could ever have been made, is 
swept away by the dictum of the supreme 
court; that all property is held upon the 
condition that it shall not be so used, as to 
injure others, or contravene the public policy 
of the State. If it be said that injustice is 
worked by the passage of such laws, without 
due notice to those who have invested their 
money and _ possible their fortunes in 
breweries and distilleries, the answer is ready ; 
they have been fully warned. For fifty years 
and more, good and true men have labored 
throughout the United States, to limit, and 
if possible, to extinguish the evils of in- 
temperance, and for a considerable portion 
of that time the demand of these reformers 
has been for absolute prohibition. 

If business men are not warned of danger 
to their interests by an agitation which per- 
vades vast masses of people throughout the 
whole length and breadth of the United States, 
which has assumed the port and dignity, and 
organization, of a political party, and is 
directed solely against their traffic, it is 
difficult to conceive of anything that could 
put them on their guard, short of an absolute 
insight into the future. 


_ 








NOTES OF RECENT DECISIONS. 





Hussanp AND WiFrE—ANTE-NUPTIAL Con- 
TRACT — Escneat —ConstitTuTIonaAL Law.— 
The New York Court of Appeals recently de- 
cided a case’ involving a mutual ante-nuptial 
contract, and the New York law of escheats 
as connected therewith. The facts of the 
case were thus stated by the court: 

‘*The controversy in this case arises among 
the heirs of one George Spicer over the dis- 
tribution of surplus moneys accruing from a 
sale of lands under a mortgage foreclosure, 
and depends for its settlement mainly upon 
the effect to be given to a contract made be- 
tween Spicer and one Ellen Donnagha on 
June 29, 1847, in contemplation of their mar- 
riage. The appellants claim as legal heirs of 
George Spicer, and the respondents, who 
were also a portion of his heirs, claim the ex- 
clusive right to these moneys by virtue of a 
release from the State of the interest said to 
have accrued to it by escheat on the death of 
Ellen Spicer. The marriage contract was 
executed by George Spicer, as party of the 
first part, Ellen Donnagha, as party of the 
second part, and Peter Crawford, of the’ 
third part. The party of the second part 
thereby conveyed certain real and personal 
property to Crawford, in trust for her own 
use and benefit, and the contract then pro- 
vided as follows: ‘It is hereby further cov- 
enanted and agreed that, in case of the de- 
cease of the party of the first part without 
leaving lawful issue by the contemplated 
marriage previous to the decease of the party 
of the second part, that then and in that case 
all of the real and personal property he may 
die possessed of shall belong to and be the 
property of the party of the second part; 
and that also, in case the party of the second 
part should die without leaving lawful issue 
by the said contemplated marriage, the prop- 
erty, both real and personal, shall belong to 
and be the property of the party of the first 
part, and the trustee shall by good and 
sufficient conveyance or conveyances assign 
the same to the said party of the first part.’ 
The parties subsequently married, but had 
no children. Spicer died, intestate, on July 
1, 1884, seized of the lands out of which the 
surplus moneys arose, and leaving numerous 


1 Johnston v. Spicer, N. Y. Ct. App., Oct. 18, 1887; 13 N. 
E. Rep. 755. 
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heirs at law. His widow died in January 
following, intestate, and leaving no lawful 
heir.’’ 

Subsequently, it appears that some of the 
heirs of the husband procured a private act 
of the General Assembly of New York, ch. 
377, Laws 1885, by which was granted to 
them, the State’s interest in the property. 
This suit was between them and other heirs 
of the deceased husband. 

Upon this state of facts, the New York 
Court of Appeals held that the mutual ante- 
nuptial contract was valid; that under it the 
wife was entitled to an equitable estate in all 
the property of her deceased husband at his 
death, and that upon her death, without heirs, 
the estate vested in the State of New York. 
It was further held, however, that the private 
act, ch. 377, Laws 1885, was invalid and un- 
constitutional because it did not comply with 
that provision of the constitution, which re- 
quires that every act shall have but one sub- 
ject, and that that subject should be expressed 
in the title, hence, it appeared that neither 
party to the action was entitled to the prop- 
erty which still belonged to the State of New 
York. The case was, therefore, remanded 
for a new trial and the attorney-general 
notified to appear for the State. 





THE TERRITORIAL LIMITS 
PORATE POWERS. 


OF COR- 





It is aquestion of some importance—and 
one upon which the authorities are meager 
and not altogether satisfactory—whether the 
directors or shareholders of a private cor- 
poration may lawfully hold corporate meet- 
ings, and transact other corporate business 
outside the territorial limits of the State. 
which granted their charter. Anda _ subsid- 
iary inquiry is, whether the legislature of a 
State, in creating a private corporation, has 
power to authorize the principal office or 
headquarters of the body to be maintained 
within the limits of a foreign jurisdiction 
and its official meetings to be held there.! 


1 The legislative assembly of New Mexico has re- 
cently passed an act providing, ““That whenever a ma- 
jority of the stock of any corporation is held or owned 
in any other State or Territory, the principal office of 
such corporation may be in such other State or Terri- 
tory, and the meetings of the stockholders and board 





In the first place, the following principles 
may be stated as axiomatic, and as too well 
established to need any extended citation of 
authorities. A corporation is the creature of 
the State under whose laws it is organized ; 
it exists only in contemplation of law and by 
force of law. It can exercise no corporate 
functions beyond the limits of the sover- 
eignty which gave it life, except by the per- 
mission, express or implied, of the sover- 
eignty where such acts are sought to be 
performed. This permission cannot be de- 
manded asa matter of right. The enact- 
ments of the State which created the corpo- 
ration cannot accompany it into a foreign 
jurisdiction.and surround it there with the 
sanctions of positive law. The permission, 
when accorded, rests solely upon the princi- 
ple of interstate comity, and is the voluntary 
act of the sovereignty by which it is offered. 
And itis within the power of each State, 
having a regard to its own policy and the 
interests of its own citizens, to impose 
checks and limits upon the actions of foreign 
corporations.” 

It follows that a private corporation char- 
tered by one State cannot abandon its resi- 
dence in that State and emigrate to another, 
taking with it its chartered privileges and 
immunities and its principal office. In the 
leading case—the one which is always cited 
to sustain this proposition—Chief Justice 
Taney said: ‘‘Itis very true that a corpo- 
ration can have no legal existence out of the 
boundaries of the sovereignty by which it is 
created. It exists only in contemplation of 
law and by the force of the law, and where 
that law ceases to operate, and i& no longer 
obligatory, the corporation can have no ex- 
istence. It must dwell inthe place of its 
creation, and cannot migrate to another 
sovereignty.”’® And in another decision it 


of directors of such company may be held in such 
other State or Territory; provided that such corpura- 
tion shall establish a principal place of business and 
designate an agent residing thereat, in this Territory, 
on whom process and notices may be served with the 
same effect as if the offices and officers of said com- 
pany resided in this Territory and process were 
served on them.” Approved March 2, 1882. See Acts 
of N. M., 1882, p. 48. 

2 Carroll v. East St. Louis, 67 Ill. 568; City of Coving- 
ton v. Covington Bridge Co., 10 Bush, 69; Farmers’ 
Ins. Co. v. Harrah, 47 Ind. 236. 

3 Bank of Augusta v. Earle, 13 Pet. 588; Ohio & Mis- 
sissippi R. Co. v. Wheeler, 1 Black, 286; New Orleans, 
ete. R. Co. v. Wallace, 50 Miss. 244; Smith v. Silver 
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is said: ‘‘A corporation in the nature of 
things, must have some fixed office or place 
of business in the State where it was incor- 
porated, so that creditors may know where 
to find it, that they may present and, if 
necessary, prosecute their just demands. 
The statute contemplates that such place of 
business shall exist, not only in name but in 
fact; for if the corporation has no place of 
business in the State where it was incorpo- 
rated, it does not fit the charter, and it can- 
not have branch offices elsewhere. Likea 
live tree it cannot have branches only, but 
must take root in its native soil before it can 
extend its branches into other States. A 
corporation created under the laws of one 
State cannot migrate to another and carry 
with it its principal office, chartered privi- 
leges and immunities, so as to locate there- 
under and exercise its corporate functions 
in any State its incorporators see fit to desig- 
nate.”’* And it was further held that if 
the corporation had no office in the State 
granting its charter, the members would be 
liable elsewhere, for any liabilities they 
might incur, as partners; the coporate exist- 
ence could not be recognized.® 

But if the company, without abandoning 
its place of business at home, yet holds its 
corporate meetings and transacts its corpo- 
rate affairs abroad, are such acts valid? 
Mr. Bigelow, in his edition of Story’s Con- 
flict of Laws, observes: ‘‘An important 
question is, whether the members of a cor- 
poration, or the directors, may meet out of 
the State where the corporation was created. 
There would seem to be no doubt that they 
could do so were it not for the decisions of 
some of the American State courts.’’® And 
he cites two English cases (where, however, 
the question was only incidentally involved) 
to show that the jurisprudence of that 
country recognizes the right of the members 
or directors to hold their meetings and trans- 
act their business in any city or country.’ 


Valley Mining Co., 20 Reporter, 400. Thus a railroad 
corporation chartered by the legislature of Indiana, 
with authority to own and manage property in Ohio, 
is not thereby empowered to change its domicil to 
that State: Aspinwall v. Railroad, 20 Ind. 492. 


4Kruse v. Dusenbury (City Court of New York, 
April, 1884), 17 Reporter, 723. 

5 Kruse v. Dusenbury, supra; Merrick v. Brainard, 
38 Barb. 574. 

6 Story’s Conflict of Laws (8th ed.), note on p. 182. | 

7 Princess of Reuss v. Bos, L. R.5 H. L. 176; At- 
torney-General v. Alexander, 10 Exch. 20. 





There are also certain American decisions 
holding (though not always with great firm- 
ness or clearness) that the directors or share- 
holders may lawfully meet ina foreign juris- 
diction. In the most important of these 
cases it was said: ‘‘No lawof the State of 
New York, inhibiting the exercise of the 
authority contemplated has been referred to, 
nor amI aware thatany exists. If so, the 
defendants should have proved it asa fact. 
It is undoubtedly clear that this State cannot 
establish a corporation within the jurisdiction 
of another State. It would be an invasion 
of sovereign power. But that authority, 
conferred on certain individuals by the legis- 
lature of this State, the exercise of which 
has relation to an establishment here, may 
notbe put in use, by votes or resolutions 
in another State, I do not admit.’ § 

But this view is opposed towhat must be 
regarded as the preponderance of authority. 
There is a decision of the court in Maine, 
which has been frequently cited and fol- 
lowed, and which also commends itself as 
sound in its reasoning and logical in its con- 
clusions, where it is remarked: ‘‘The in- 
struments provided to bring the artificial 
being into life and active operation are the 
persons named in the charter and those who, 
by virtue of its provisions, may become as- 
sociated with them. ‘Those persons or cor- 
porators, as natural persons, have no such 
power. The charter confers upon them a 
new faculty for this purpose—a faculty which 
they can only have by virtue of the law 
which confers it. That law is inoperative be- 
yond the bounds of the legislative power by 


8 McCall v. Byram Mfg. Co., 6 Conn. 428, Hosmer, 
C. J. See Humphreys v. Mooney, 5 Colo. 282. In Arms 
v. Conant, 386 Vt. 744, it was held that the directors of 
a railrond corporation chartered in one State have 
power, by a vote at a meeting held in another State, to 
confer authority upon an agent to transfer its real es- 
tate. In Ohio, etc. R. R. v. McPherson, 35 Mo. 13, we 
find it held that where a charter, granted by Illinois, 
created a corporation and appointed a board of di- 
rectors, the directors had power to meet and act in 
Missouri. But this decision was expressly based upon 
the view that the directors of a corporation are not a 
corporate body; they are, when acting as a board, 
merely a board of officers or agents, and they may ex- 
ercise their powers as agents beyond the bounds where 
the corporation exists. And the ruling, as thus ex- 
plained, is probably sound. In Smith v. Alvord, 63 
Barb. 415, it is said that, although another State can- 
not create a corporation in New York, yet it is no ob- 
jection to the corporate acts of a foreign corporation, 
done in New York, that they are authorized bya 
meeting of the directors held in the latter State. 
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which it is enacted. As the corporate fac- 
ulty cannot accompany the natural persons 
beyond the bounds of the sovereignty which 
confers it, and they cannot possess or exer- 
cise it there, they can have no more power 
there to make the artificial being act, than 
other persons not named or associated as 
corporators. Any attempt to exercise such 
a faculty there is merely an usurpation of 
authority by persons destitute of it, and 
acting without any legal capacity to act in 
that manner. It follows that all votes and 
proceedings of persons professing to act in 
the capacity of corporators, when assembled 
without the bounds of the sovereignty grant- 
ing the charter, are wholly void.’’® Accord- 
ingly where it appears that resolutions of 
the board of directors of a corporation char- 
tered in one State, authorizing the transfer 
of stock, were passed ata meeting held in 
another State, such resolutions are void, and 
the transfer of stock, in pursuance of them, 
to the directors who participated in the il- 
legal proceedings, can vest no title in them.” 

But still itis always competent for the 
directors of a private corporation to make 
contracts and transact other business for the 
corporation, in any foreign jurisdiction, un- 
less prohibited by positive law, in so far as 
they can do these acis simply as the agents 
of the company." The distinction is be- 
tween corporate acts, properly so called, and 
acts of mere agency. Thus, itis said: ‘‘It 
seems to be settled by the weight of author- 
ity, that directors may hold meetings, have 
an office, make contracts, and transact a 
part at least of the general business of the 
corporation in another State unless prohibited 
by local legislation. But the directors, when 
so acting, are not the corporate body, but 
its mere agents.’’ But the corporation ‘‘can- 
not hold meetings, pass notes, or do any 


8 Miller v. Ewer, 27 Me. 509; s. c., 46 Am. Dec. 
619; Freeman v. Machias Water Power Co., 38 Me. 
343; Mitchell v. Vermont Copper Min. Co., 40 N. Y. 
(Superior Ct.) 406; Merrick v. Brainard, 38 Barb. 574; 
Hilles v. Parrish, 14 N. J. Eq. 380; Coe v. Railroad, 31 
N. J. Eq. 117; Smith v. Silver Valley Mining Co. (Court 
of Appeals of Md., July, 1885), 20 Reporter, 400. This 
is also the view taken by most of the text-writers. 
See Angell and Ames on Corp., § 104; Morawetz on 
Private Corp., § 364; Green’s Brice’s Ultra Vires, p. 
442; Redfield on Railways, § 17a, note. 

10 Hilles v. Parrish, 14 N. J. Eq. 380. 

1 Ohio ete. R. R. v. McPherson, 35 Mo. 18; Wood 
Hydraulic Co v. King, 45 Ga. 34; Wright v. Bundy, 11 
Ind. 398. 





corporate acts strictly so called, outside of 
that sovereignty’’ where it was chartered.” 
So, for example, the directors of a corpora- 
tion may, as its agents, authorize a convey- 
ance of real estate at.a meeting held outside 
of the State from which it derives its cor- 
porate existence.” 

But itis very evident that no State can 
legally charter a corporation expressly de- 
signed to reside, and to exercise the whole 
round of its corporate functions, within the 
territorial limits of another State. Thus, 
where a company was incorporated under 
the laws of Pennsylvania, and its charter 
provided that it might do business anywhere 
‘‘except in the State of Pennsylvania,’’ it 
was held that such company could not do 
business in Kansas; no rule of comity will 
allow one State to send forth corporations 
into other States to do business there, when 
the State sending them forth will not allow 
them to do business within its own bound- 
aries. Indeed, as remarked by Mr. Mora- 
wetz: ‘‘To form a corporation in one State 
for the purpose of carrying on. business 
wholly in another State, would be a fraud 
upon the latter, and it should not be pre- 
sumed that any State intended to grant a 
charter for such a purpose.’’” For ‘‘there 
is no rule of comity which requires one State 
to be made the birthplace of a corporation 
chartered by another.’ Hence, a corpora- 
tion endowed with the capacities and facul- 
ties it possesses by the co-operating legisla- 
tion of two States cannot have one and the 
same legal being in both States; for neither 
State could confer onit a corporate existence 
inthe other, nor add to or diminish the 
powers to be there exercised.” 

In so far, therefore, as the law can be re- 
garded as settled by the authorities above 
cited, it would seem to be established on the 
following lines: 

1. A corporation chartered by one State 
cannot wholly remove its domicil and affairs 
into the territorial limits of another. 

2. One State cannvt legally charter a 
company for the express purpose of trans- 


12 Smith v. Silver Valley Mining Co., 20 Reporter, 400. 

13 Bellows v. Todd, 39 Lowa, 209, 

14 Land Grant Co. v. Coffey County, 6 Kan. 245. 

15 1 Morawetz on Private Corp., § 138. 

16 Smith v. Silver Valley Mining Co., 20 Reporter, 
400. 
17 Ohio & Mississippi R. R. v. Wheeler, 1 Black, 286. 
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acting business and enjoying its corporate 
existence in another State. 

3. In the absence of any express author- 
ity in the charter, the directors or share- 
holders cannot lawfully hold meetings or 
transact other corporate business beyond 
the limits of the State granting the charter. 

4. But the directors, acting merely as 
agents of the company, may make contracts 
or do other acts, in the foreign jurisdiction, 
so far as compatible with local law. 

5. The distinction, however, between 
corporate acts, properly so called, and acts 
which may be done by mere agents is not 
clearly marked in the cases and will be diffi- 
cult of ascertainment. 

6. Ifthe charter, or the general law of 
the State, expressly authorizes the meetings 
to be held, or corporate acts to be done, be- 
yond its own limits, itis probable that the 
validity of such acts would be sustained by 
the courts of the State granting the charter. 
For it would be difficult to obviate the force 
of the statute at home. But it is also prob- 
able that they would be pronounced illegal 
and void when made the basis of litigation 
before the tribunals of any other jurisdic- 
tion. 

H. Campsetyt Brack. 








CONTINUATION OF INSURANCE—NEW CON- 


TRACT. 
FIREMAN’S INSURANCE CO. OF BALTIMORE V. 
FLOSS. 





Court of Appeals of Maryland, June 22, 1887. 


1. Where a policy of fire insurance, under seal, was 
issued to a firm, consisting of two members, upon 
their stock in trade, the policy providing that ‘this 
insurance shall continue and be inforce * * * go 
long as the said assured, or their assigns, shall con- 
tinue to pay the like premium, as hath been paid for 
this jinsurance, * * * provided that a premium for 
a continuance of the insurance shall be actually paid 
by the assured, or their assigns, * * * and * * 
a receipt therefor given by this corporation,” and 
subsequently a third partner was taken into the firm, 
after which a new premium was paid by the new 
firm under the clause of the policy quoted above: 
Held, that the payment of the premium continued the 
original policy and did not give use to a new contract 
of insurance, and that consequently an action of 
assumpsit, brought in the names of the three partners, 
would not lie to recover fora loss. But in an action 
to recover for the same loss upon another policy con- 
taining no clause for continuation, the other facts of 
the case being the same as before, held that the pay- 
ment of the new premium gave rise to a new parol 





contract of insurance with the new firm, the terms 
and conditions of which were the same as those of the 
original policy, and that an action for the loss was 
therefore properly brought in assumpsit and in the 
names of the partners of the new firm. 


2. The facts of the case held sufficient to constitute 
a waiver on the part of the company of defects in the 
proof of loss. 


ALVEY, C. J., delivered the opinion of the 
court: 

The two appeals, though in separate records, by 
and against the same parties, were argued to- 
gether, as the records in both cases present sub- 
stantially the same state of facts, and upon which 
the same questions were raised in the court be- 
lcw. The plaintiffs below, the appellees here, 
constituting a partnership under the name of S. 
W. Floss & Co., composed of S. W. Floss, Henry 
M. Alder, and Benjamin Cohen, and being the 
holders of two policies of fire insurance issued by 
the defendants, the present appellants, sued the 
latter in two several actions of assumpsit upon two 
several renewal receipts, by which receipts, as it 
is alleged, new contracts of insurance were made, 
subject to the same terms and conditions as the 
original contracts of insurance stated in the poli- 
cies. Both policies were issued under the cor- 
porate seal of the defendants, but the renewal re- 
ceipts for premiums paid were not under seal. 
The first policy, No. 49,730, was issued on the 
sixteenth of April, 1877; and the second, No. 
51,716, was issued on the fifteenth of April, 1878. 
The policies were each for an insurance of $2,500 
on astock of goods for one year. Other policies 
in other companies were held on the same stock 
of goods at the time of the fire, which occurred 
on the thirtieth of April, 1886; the aggregate 
amount of all insurance being about $75,000. The 
total amount of loss, according to estimate, was 
$98,265.58. Notice and preliminary proofs of loss 
were furnished by the plaintiffs to the defendants 
on the eighth of May, 1886. The defendants re- 
fused payment, and the plaintiffs brought these 
actions. 

The cases were tried on pleas of ‘‘never 
promised as alleged,’’ ‘‘never indebted as al- 
leged,’’ and some others, alleging fraud, and fail- 
ure to furnish legal preliminary proofs of loss, 
such as required by the conditions of the policies. 
On the trial, the policies, with the several annual 
renewal receipts attached thereto, were read in 
evidence. The last of such receipts attached to 
policy No. 49,730 is dated April 16, 1886; and the 
last attached to policy No. 51,716 is dated April 
21, 1886. It was then admitted that, at the date 
of the policies, the firm of S. W. Floss & Co. con- 
sisted of S. W. Floss and Henry M. Alder, and 
that it was not until the thirteenth of January, 
1882, that Benjamin Cohen became a member of 
the firm, and that he has continued a member 
ever since. The preliminary proofs of loss fur- 
nished by the plaintiffs were called for by them, 
and put in evidence. In both cases, at the close 
of the evidence, the defendants submitted two 
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propositions for instruction to the jury: (1) That 
there was no sufficieut evidence of any contract 
between the defendants and the plaintiff Benja- 
min Cohen, as one of the members of the firm of 
S. W. Floss &Co., to entitle the plaintiffs to main- 
tain the action, and that the verdict should be for 
the defendants; (2) that there was no sufficient 
evidence that the conditions of the policy, in re- 
spect to preliminary proofs of loss, were complied 
with before the institution of the suit, or that the 
defendants had waived the right to object to such 
non-compliance. 

1. Policy No. 49,730 contains a covenant of the 
defendants for the payment of the amount insured 
if the loss or damage insured against was sus- 
tained within the term of one year from the date 
of the policy, which would expire at noon on the 
sixteenth of April, 1878; and the defendants fur- 
ther covenanted, promised, and agreed to and 
with the assured, their executors, administrators, 
and assigns, ‘that this insurance shall continue 
and be in force, from the expiration of the time 
before mentioned for its duration, so long as the 
said assured, or their assigns, shall continue to 
pay the like premium as hath been paid for this 
insurance, and so long as this corporation shall 
agree to accept and actually receive the same 
from the assured, or their assigns; provided, that 
a premium for a continuance of the insurance 
shall be actually paid by the assured, or their as- 
signs, to this corporation before the day limited 
for the termination of the risk, and such payment 
indorsed on this policy, or a receipt therefor 
given by this corporation.’’ The insurance was 
regularly continued by the annual payments of 
such premiums as the defendants thought proper 
to demand, and renewal given as required by the 
policy. All the receipts in the same form, and fhe 
last given reads thus: 

‘*BALTIMORE, April 16, 1886. 

‘‘Renewal Receipt for Policy No. 49,730, Sub- 
ject to Conditions Therein. 

“Received $15 from S. W. Floss & Co., being 
the premium on twenty-five hundred dollars on 
mdse. (as per policy) situate at 318 W. Balto. St., 
insured by the Firemen’s Insurance Company, 
which is hereby continued in force, and will 
terminate at 12 o’clock noon on the 16th day of 
April, 1887.” 

This reeeipt was regularly signed by the clerk 
of the company, though n6t under seal. 

It is an established principle that, where the 
action is by several plaintiffs, they must prove, 
either an express contract by the defendants with 
them all, or the joint interest of all in the subject 
of the suit. If the contract be with a partnership, 
it must appear that all who sue were partners at 
the time of making the contract; for one who has 
been subsequently admitted as a partner cannot 
join in the action, though it were agreed, as be- 
tween the partners themselves, that he should be- 
come equally interested with the others in all the 
existing property and rights of the firm, unless, 
after the accession of the incoming partner, there 





has been a new and binding promise to pay to the 
firm as newly constituted. Wilsford v. Wood, 1 
Esp. 182, 183; Ord v. Portal, 3 Camp. 240, note; 
Ege v. Kyle, 2 Watts, 222; McGregor v. Cleve- 
land, 5 Wend. 475; 2 Greenl. Ev. § 478. And this 
principle applies with great strictness where the 
contract is by specialty; for no one can be joined 
in an action thereon as plaintiff who is not a party 
thereto, or the representative of such party. The 
question, therefore, is whether the policy No. 
49,730, executed by the defendants under seal, and 
to which Cohen was not a party, constitutes the 
contract of insurance existing at the time of the 
loss, or whether the last payment of premium, 
and the renewal receipt, constitute a new contract 
of insurance not under seal, and to which Cohen 
was a party, with reference to the previous policy, 
for the purpose only of making such new contract 
subject to the terms and conditions set out in such 
policy. If the policy has been continued, or :at- 
tempted to be continued, as the subsisting con- 
tract of insurance, Cohen, not being a party 
thereto, could not be joined in the action as co- 
plaintiff, nor could asswmpsit be maintained by 
the partnership, as it existed at the date of the 
policy, for the loss sustained. And, looking to 
the terms of the covenant in the policy providing 
for the continuance or extension of the original 
contract of insurance and keeping the policy in 
force, we are of opinion that this action cannot be 
sustained. 


This case, so far as the right to maintain the ac- 
tion is concerned, is not distinguishable from the 
case of Baltimore Fire Ins. Co. v. McGowan, 16 
Md. 47. In that case the policy under seal was 
for one year from its date, and contained a pre- 
cisely similar covenant for the continuance in 
force of the insurance, from the expiration of that 
time, as that contained in policy No. 49,730, 
which we have recited. The renewal receipt was 
also in substantially the same terms as the re- 
newal feceipts attached to the policy here. 
There, at the date of the policy, the firm of J. 
McGowan & Sons consisted of three persons, and 
at the date of the renewal receipt it consisted of 
only two,one of the members having in the mean- 
time retired, and it was held by this court that the 
renewal receipt, taken under the covenant in the 
policy, was not a parol new contract of insurance 
with the remaining members of the firm, upon 
which an action of assumpsit vould be brought, 
but that the covenant in the policy contemplated 
the continuance or extension of the contract of 
insurance from year to year as a specialty, and 
not asa parol new contract of insurance, to be 
evidenced by the renewal receipt, and therefore 
an action of assumpsit could not be maintained. 
That is exactly the case here, with the difference 
only that in McGowan’s Case a member of the 
firm had retired without change in the name of 
the firm, which in this case, before the last re- 
newal, there had been an accession of a new 
member without a change in the name of the 
firm; so that neither in McGowan’s Case nor in 
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this were the members of the partnership the same 
at the time of the last renewal as when the policy 
was issued. It is, however, very clear, that all the 
renewal receipts attached to the policy were 
given and accepted under the covenant in the 
policy, and with a view to a continuation or ex- 
tension of the original contract of insurance as 
therein set forth. This is so expressly declared 
on the face of the receipts, and it was with that 
understanding, and with a view to such being the 
case, that the plaintiffs made up and furnished 
their preliminary proofs of loss. There was, 
therefore, no new contract entered into by pay- 
ing the premiumsand taking the renewal receipts. 
That was the construction in the McGowan case, 
and that decision has been recognized as a bind- 
ing authority in subsequent cases in this court. 
Mutual Fire Ins. Co. v. Deale, 18 Md. 52; Shert- 
zer v. Mutual Fire Ins. Co., 46 Md. 510. And, 
such being the case, it follows that there was er- 
ror in refusing to grant the defendant’s first 


prayer in the case based upon the renewal receipt, 


attached to policy No. 49,730. 

The other case, brought upon the last annual 
renewal receipt attached to policy No. 51,716 as 
a parol contract of insurance, is governed by a 
different principle from that of the preceding 
case. Here the original policy contains no such 
covenant for extension from year to year as that 
contained in policy No. 49,730. The policy sim- 
ply provides that the insurance should continue 
for the term of one year from its date, and ex- 
pressly declares that it should continue no longer. 
The policy, therefore, as a specialty, did not ad- 
mit of a continuation or extension from year to 
year by any mere parol contract. The renewal 
receipts attached are all in the same form, and 
refer to the policy by number, and declare on 
there face that the insurance was thereby contin- 
ued in force for the ensuing year. But these re- 
ceipts, not being under seal, could not have the 
effect of re-executing the policy, and continuing 
it in force as a specialty, for the several periods 
covered by the receipts. The receipts must be 
taken as evidence of new parol contracts for in- 
surance made with reference to the pre-existing 
policy, and subject to the terms and conditions 
therein contained. Such receipts are both con- 
tracts and receipts; and, so far as they are treated 
as contracts, they are reyarded as having been 
made upon the same considerations and repre- 
sentations as the original contract embraced in 
the policy referrred to; and, whenever any 
changes are intended to be made in the terms or 
conditions of the original contract, such changes 
should be expressed in the renewal receipt. This 
is the principle as settled by numerous cases upon 
the subject, and this court has fully recognized 
that principal in the cases of Mutual Fire Ins. Co. 
v. Deale, 18 Md. 52, and Shertzer v. Mutual Fire 
Ins. Co., 46 Md. 510. 

It is insisted, however, that the defendants 
should not be held bound, even though the con- 
tract is evidenced by the renewal receipt, and 





therefore to be treated as a parol contract of in- 
surance, because of the want of notice of the fact 
that the firm of the plaintiffs had been changed, 
by the introduction of Cohen as a partner, since 
the issue of the original policy. But_to this we 
cannot accede. We know of no principle that re- 
quires, or authoritative case that holds, that 
notice in such case should be shown as a condi- 
tion upon which the plaintiffs could recover. It 
is not shown nor pretended that there was any 
misrepresentation on the part of the plaintiffs as 
to the membership of the firm; nor is it pre- 
tended that the defendants were misled or de- 
ceived in any respect in regard to the composi- 
tion of the partnership. The parol contract of 
insurance sued upon was made with the firm of 
S. W. Floss & Co., and that ‘tpartnership name”’ 
represented all the members of the partnership at 
the date of the contract, and the defendants must 
be taken to have contracted with the partnership 
as then constituted. Any other principle would 
lead to the greatest uncertainty and difficulty in 
the dealings as between the partnership and third 
parties. Moreover, by the terms of the original 
contract, to which the subsequent parol contract 
is made subject, assignment of that contract, or 
of an interest therein, was permissible, with the 
consent of the insurance company; and the new 
parol contract made with the existing partner- 
ship for a continuance of the risk must be con- 
strued as consent given on the part of the defend- 
ants to accept Cohen, the incoming partner, as 
one of the assured. In this case, therefore, the 
court below was correct in refusing the first 
prayer of the defendants. 


2. The next question raised relates to the pre- 
liminary proofs of loss, alleged to he defective 
for non-compliance with the requirements of the 
contract. The statement of particulars of loss 
was signed and sworn to by Adler alone, one of 
the firm, the other two partners failing to sign or 
swear to such statement. By one of the condi- 
tions of the policies in these cases, parties insured 
are required to render to the company, within a 
reasonable time, a full and particular account of 
their loss, and such statement ‘“‘to be signed by 
their own hands, and verified by their oath or 
affirmation.’’ Whether this provision requires, in 
all cases and under all circumstances, each and 
every person interested in a loss covered by the 
policy to sign and swear to the preliminary state- 
ment of loss, is a question not free of difticulty, 
but which we need rot decide in this case; as we 
are clearly of opinion that the right to take ad- 
vantage of any defects or irregularities in such 
preliminary statement or proofs of loss has been 
waived by the defendants. The fire occurred on 
the 30th of April, and the statement of loss was 
furnished on the 8th of May following. The re- 
ceipt of this statement of loss was acknowledged 
by the defendants by letter, dated the 29th of 
May, 1886, in which the plaintiffs were informed 
that the company was not then prepared to say 
whether the statement was satisfactory, or, if un- 
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satisfactory, in what respect. It is not shown 
that any objection whatever was ever taken, be- 
fore suit brought, to the statement for what are 
alleged as defects therein; but, on the contrary, 
the refusal to pay was placed on totally different 
ground. So late as July 12th, Adler, one of the 
plaintiffs, called upon the president of the de- 
fendant company, and demanded payment of the 
amount alleged to be due, when he was informed 
by the president that the company would not pay, 
because, as he declared, the loss was unquestion- 
ably occasioned by an incendiary fire. If defect 
in preliminary proof had been made the ground 
of objection to payment, the supposed defect 
should have been pointed out, so that the plaint- 
iffs could have had an opportunity to make the 
necessary correction. Good faith requires of an 
insurance company frank and open dealing with 
the assured; and, if there be any withholding or 
failure to disclose objections to preliminary 
proofs beyond a reasonable time after they are 
furnished, or if refusal to recognize the obliga- 
tion to pay be placed upon other and distinct 
grounds than alleged defects in preliminary 
proofs, the company will be regarded as having 
waived all objection that could otherwise have 
been taken to such preliminary proofs as fur- 
nished. Here the failure to make known the ob- 
jection, notwithstanding the lapse of time; the 
fact that the defendants had themselves, with 
others, instituted an investigation into the cir- 
cumstances and extent of the loss, and the placing 
the refusal to pay upon other and distinct 
grounds than the want of sufficient preliminary 
proofs—furnish the amplest ground for holding 
all objection to such proofs to have been waived 
by the defendants. If authorities for this propo- 
sition be needed, it is only necessary to refer to 
Allegre v. Maryland Ins. Co., 6 Har. & J. 408, 412, 
413; Frederick Ins. Co. v. Deford, 38 Md. 404; 
Rokes v. Amazon Ins. Co., 51 Md. 520; Insurance 
Co. v. Engle, 52 Md. 482; May, Ins. (2d ed.) §§ 
468, 469. It is therefore clear the court below 
committed no error in refusing to grant the sec- 
ond prayer of the defendants. 

Upon the whole, the result is that the judgment 
of the court below in the case No. 21 on the 
docket of this court must be affirmed; and the 
judgment of the court below in the case No. 22 on 


said docket must be reversed without award of 


new trial. 


NotTe.— Continuation of Insurance by Payment of a 
New Premium.—The weight of authority sustains the 
position taken in the principal case, that where a 
policy, by its terms, provides that it shall continue in 
force after the expiration of the period of insurance, 
on a payment of the premium and taking a receipt 
therefor, the payment of the premium does not create 
a new contract, though paid by an assignee of the 
policy and of the property insured, the company 
having notice of the assignment at the time.! 


1 New England, etc. Ins. Co. v. Wetmore, 82 Ill. 221; 
Herron v. Marine, etc. Ins. Co., 28 Ill. 235. 





Still, in Luciani v. American Fire Ins. Co.,? it was 
held that the payment of a premium, under a clause 
in the policy providing that “‘persons desirous of con- 
tinuing their insurances may do so by a timely pay- 
ment of the premium, without being subject to any 
charge for the policy,”? did not continue the policy as 
a specialty, and that covenant would not lie. It was 
held that the object of the clause was to provide for 
the issuing of a new policy without the expenses at- 
tending the original issuance ofa policy. Where the 
policy contains no provision for its continuance, it is 
well settled that the payment of a new premium gives 
rise to a new parol contract and does not continue the 
original contract of insurance. 

In Lockwood v. Middlesex Mutual Ass. Co.,5 it was 
held that where a policy containing a provision that, 
“when a policy has expired, it may be renewed for 
such further time and on such terms as may be 
agreed upon by the parties,” and was issued to two, 
and the certificate of renewal was in the name of one 
only, the renewal was a new contract, and an action 
on it should be brought in the name of the one named 
in the certificate. So it would seem that if, in the 
principal case, the company had known that a new 
partner had come into the firm at the time the new 
premium was paid, it would nothave been unreason- 
able to have held that the company intended to give 
insurance to the members of the new firm, and that, 
therefore, the old contract was abandoned and a new 
one entered into by the payment of the premium, 
upon the principle that where a covenant is modified 
by a parol agreement this amounts to an abandon- 
ment of the covenant and a substitution of a parol 
agreement.® 

The renewal of a prior policy, though in one sense 
new insurance, is not “other” insurance, within the 
meaning of aclause in another policy providing for 
notice of other insurance.? Renewal, though amount- 
ing toa new contract, in no way changes the terms 
and conditions of the original policy, except as they 
continue it in force, but the right of the parties are 
governed by the provisions of the policy as originally 
issued.§ 

Invalidation of Insurance by Conveyances Among 
Themselves by Joint Owners who are Jointly Insured 
— When the Policy Contains no Claim Against Alien- 
ation.—In Howard & Rickman y. Albany Insurance 
Co.,9 it was held, under a policy which contained no 
clause against the transfer or conveyance of the in- 
sured property, that a conveyance of his interest by 
one partner to another prevented a recovery, for the 
reason that the insurance was only against a joint 
loss, and that, after the conveyance, the interest ceased 
to be joint and the loss was consequently not joint.10 

So in Murdock v. Chenango Co. Mutual Ins. Co.,! it 
was held that no action upon a policy of insurance 
would be maintained in the names of two partners, 
when one of them, subsequent to the issuance of the 


22 Whart. (Pa.) 167 

8 See Franklin Fire Ins. Co. v. Massey, 33 Pa. St. 221. 

4 Peoria, etc. Ins. Co. v. Hewey, 34 Ill. 47; Mutual Ins. 
Co. v. Deale, 18 Md. 26. 

5 47 Conn. 553. 

6 Vicary v. Moore, 2 Watts (Pa.), 451; Raymond v. 
Fisher, 6 Mo. 29; M’Voy v. Wheeler, 6 Port. (Ala.) 201; 
Lehigh Coal, etc. Co. v. Harlan, 27 Pa. St. 429. 

7 Pitney v. Glen’s Falls Ins. Co., 65 N. Y. 6. 

8 Aurora, etc. Ins. Co. v. Kennich, 36 Mich. 289; Huy v. 
Star Fire Ins. Co., 77 N. Y. 235. 

93 Denio (N. Y.), 301. 

10 See Dix v. Mercantile Ins. Co., 22 Ill. 272. 

LL 2N., Y. 210. 
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policy, had sold out to the other, for the reason that 
the policy was intended to covera joint loss. This 
case was followed in Tillon v. Kingston Mutual Ins. 
Co. 

In West v. Citizens Ins Co.,!3 it was held that at 
common law no recovery could be had on a contract 
of insurance to several persons, when one of those 
persons has, before loss, assigned his interest in the 
insured property to the other persons assured. The 
contract being joint, no recovery could be had except 
for a joint loss. But that under a code allowing the 
parties in interest to sue, the other persons assured 
can recover in a suit brought in their own names. 

In Hoffman v. tna Ins. Co.,4 it was held, nomi- 
nally distinguishing, but practically overruling the 
case of Murdock ¥. Chenango Co. Mutual Ins. Co.,5 
that an assignment of his interest in the insured goods 
by one partner to another does not prevent a recovery 
by the partner to whom the assignment was made, to 
the extent of his original interest, in an action brought 
in his own name. 

In Hobbs v. Memphis Ins. Co.,!6 it was held that 
where one partner had sold out to this co-partner the 
latter would recover, as to his original interest, but 
not as to the interest conveyed by the former. The 
policy contained no clause against sale of the insured 
goods.17 

In West v. Citizens Ins. Co.,!8 it was held that 
where one partner assigns his interest to his co-part- 
ner, the latter may, in case of loss, recover insurance, 
not only for his original interest, but for the interest 
assigned to him. 

Where the Policy Contains a Clause Against 
Alienation.—In Hoffman vy. tna Ins. Co.,!9 it was 
held that insurance issued on the stock in trade of a 
firm was not vitiated by an assignment by one partner 
of his interest to his co-partner, under a clause in the 
policy by which it was to become null and void, “if 
the insured property should be sold and conveyed.” 
The court say that these words, “sold and conveyed,” 
must be construed in a restricted sense, otherwise 
they would forbid the sale of part of the stock from 
day to day in the course of business. Since a re- 
stricted construction of them is necessary, it would 
seem more reasonable not to construe them as pro- 
hibiting a transfer of his interest by one co-partner to 
another. By issuing the policy to all the partners, the 
company shows its confidence in each of them, and as 
long as any of the partners stay in the firm the pur- 
pose of the clause is satisfied.” 

Where the policy provided that a change of title in 
the insured property, or any undivided interest 
therein should avoid the insurance, a sale and trans- 


125 N. Y. 405. 

18 27 Ohio St. 1. 

14 82 N. Y. 405. 

15 Supra. 

16 1 Sneed (Tenn), 444. 

17 The court expressly repudiate Murdock v. Che- 
nango Mutual Ins. Co., 2 Comst. (N. Y.) 216, and Howard 
v. Albany Ins. Co.,3 Denio (N. Y.), 802. Accord: See 
McEwan v. Western Ins. Co., 1 Brown (Mich.), 118. 

18 27 Ohio St. 1. 

19 32 N. Y. 405. 

2 Accord: See Wilson v. Genesee Mut. Ins. Co., 16 
Barb. 511; Dermani v. Home Ins. Co., 26 La. Ann. 69; 
Powers v. Guardian, etc. Ins. Co., 186 Mass. 108; Pierce 
v. Fire Ins. Co.,50 N. H. 297. Contra: See Buckley v. 
Garrett, 47 Pa, St. 204; Keeler v. Niagara Fire Ins. Co., 16 
Wis. 523; Finley v. Lycoming County Mut. Ins. Co., 30 
Pa, St. 311; Texas Banking & Ins. Co. v. Cohen, 47 Tex. 
406. 





fer by one partner to a co-partner will render the 
policy null and void.2! 

The introduction of a new partner into the firm 
avoids the insurance under a clause in the policy pro- 
viding that, “‘if the property insured be sold or trans- 
ferred, or any change takes place in the title except 
by succession, this policy shall be void.”? The court 
state that the withdrawal of a partner would not in- 
validate the insurance.22 

In Dreher v. Aitna Ins. Co.,23 it was held that a 
dissolution of the firm and a division of the firm 
property among the partners would avoid the policy, 
under a clause providing that, in case of any transfer 
or change of title in the insured property, the insur- 
ance should cease, if such division of the firm prop- 
erty changed the interests of the partners. 

The policy providing that, ‘‘when the title of any 
property insured shall be changed by sale, mortgage 
or otherwise, the policy shall thereupon be void,” 
held that the insurance having been taken by a co 
tenant on his undivided interest, the policy was 
avoided by a partition of the property as the result of 
judicial proceedings instituted by the other co- 
tenant. Lou!s M. GREELEY. 


21 Hartford Fire Ins. Co. v. Ross, 28 Ind. 179. 
See Burnett v. Eufala Home Ins. Co., 46 Ala. 11. 

22 Drennan y. London Assurance Co., 20 Fed. Rep. 657, 
reversed on another point in 113 U. 8. 51. 

23 18 Mo. 128. - 

24 See Shuggart v. Lycoming Fire Ins. Co., 55 Cal. 408. 

25 Barnes v. Union Mut. Fire Ins. Co., 51 Me. 110. 


Contra: 





NEGLIGENCE—CONTRIBUTORY NEGLIGENCE. 


LAKE SHORE, ETC. CO. V. PINCHIN. 





Supreme Court of Indiana, Oct. 20, 1887. 


Negligence — Contributory Negligence. — When a 
railroad train has stopped at a station and is likely at 
any moment to proceed upon its route, the attempt 
to pass between the cars composing the train is such 
contributory negligence in point of law as will defeat 
an action for injuries sustained in attempting the 
crossing. 


ELLIOTT, J., delivered the opinion of the court : 

The facts found by the jury in answer to interro- 
gations are substantially these: The appellee was 
injured while attempting to pass between two 
coal vars, forming part of a train standing across 
a street in the town of Butler. He knew that the 
train was a through freight, bound west, and on 
approaching the train he stopped to the south of 
it five or six feet, and stood there from five to 
eight minutes before he attempted to pass between 
the cars. He did not know that an engine was 
attached to the train, but he did not go towards 
the head of the train to see whether there was an 
engine attached. When the appellee got up be- 
tween the cars, he stood on the draw-bars, and at 
the time he was injured ‘‘had his hands bracing 
himself between the cars.’’ At the time he at- 


tempted to pass between the cars he had an open 
pocket-knife and a cane in his hands, and was 
whittling a stick. 


The knife and stick were laid 
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on the end of one of the cars when he got upon 
them. In his effort to pass between the cars he 
raised his foot and ‘“‘put or got it on the end of the 
draw-bars on which he had been standing.” 
After he got up between the cars he picked up his 
knife, shut it up, and put-it in his pocket. The 
cars were moving fast enough for him ‘to have 
noticed that the train was in motion, had he been 
giving attention to the movement.’? No notice 
was given by him of his intention to pass through 
the train to any of the trainmen, and none of 
them knew that he was going to make the attempt. 
A man could,'by looking, have seen the engine of 
the train. The appellee knew, before he attempted 
to cross, that the train had broken in two. He 
would not have made the attempt “except for 
what a man he took to be a brakeman told him.” 

There are csaes where the court must, as a 
matter of law, declare that an act constitutes 
negligence. Where the facts are undisputed, and 
lead to but one inference, the question whether 
there was or was not negligence is a question of 
law. Railroad Co. v. Spencer, 98 Ind. 186. This 
is such acase. It must be affirmed as matter of 
law, on the facts exhibited in the answers of the 
jury, that the appellee was guilty of negligence in 
attempting to pass between the cars, and in the 
manner in which he took to carry out the attempt. 
He knew the train was not to remain in the town, 
but was there on its trip westward, and he knew 
that it had broken in two; so that, even if he was 
not negligent in making the attempt to cross, he 
was negligent in the manner in which he con- 
ducted himself in making his way between the 
ears. If it were conceded that he was without 
fault in endeavoring to pass through the train, 
still it must be held that he was negligent in not 
exercising a higher degree of care in effecting 
what no reasonable man could avoid knowing was 
a dangerous passage between the cars. He was 
burdened with things that interfered with his 
safely clambering through the train; he made no 
haste, but laid the things he haa in his hands on 
the end of one of the cars, and before leaving his 
dangerous position picked them up, and put one 
of them in his pocket. This was not such case as 
was required, even had he been crossing with per- 
mission of the railroad company, and without 
fault. It by no means follows that because a man 
may do an act that he may do it carelessly. 

But we need not place our decision upon the 
ground that the manner in which the appellee at- 
tempted to cross between the cars made him 
guilty of contributory negligence, for he was 
guilty of negligence in making the attempt. 
There was, therefore, negligence in entering upon 
the act, as well as in the manner of performing it. 
A person who has knowledge that a train of cars 
is stopping temporarily at a way station, on its 
way to its destination, has no right to assume the 
risk of passing between the cars. It is a danger 
so immediate and so great that he must not incur 
it. Owen v. Railroad Co., 35 N. Y.518; Railroad 
Co. v. Copeland, 61 Ala. 376; Stillson v. Railroad 


road Co. v. Kendrick, 40 Miss. 374. 





Co., 67 Mo. 671; Lewis v. Railroad Co., 38 Md. 
588; Holden v. Railroad Co., 30 U. C. C. P. 39. 
It will not avail the plaintiff that he was not fully 
aware of his danger, for a plaintiff is bound to 
know the extent of the danger in cases like this, 
where the circumstances are known to him, or the 
hazard is apparent to a reasonably prudent man. 
Railroad Co. v. Henderson, 43 Pa. St. 449; Rail- 
A man must 
use his senses, and is not excused, where he fails 
to discover the danger, if he has made no attempt 
to employ the faculties nature has given him. 2 
Wood, Ry. Law, 1319, note 2; Railway Co. v. 
Goddard, 25 Ind. 200. One who attempts to cross 
between the cars of a train which he knows, or 
might know by using his natural faculties, is likely 
to mcve at any moment, is guilty of negligence. 
But here the case is stronger, because the fact is 
that the appellee might have known, by observa- 
tion or ‘‘by feeling,”’ that the train was actually 
in motion when he attempted ‘‘to get down.” 
The fact that a plaintiff has knowledge of a 
danger that he will encounter if he pursues his 
way does not always necessarily preclude a re- 
covery, but it is in every case an important factor. 
Railway Co. v. Brannagan, 75 Ind. 490, and cases 
cited; City v. Breen, 77 Ind. 29; Murphy v. City, 
83 Ind. 76; Wilson v. Trafalgar, etc. Co., Jd. 326; 
Henry, etc. Co. v. Jackson, 86 Ind. 111; Nave v. 
Flack, 90 Ind. 205; Town v. Hetrick, Id. 545; 
Board v. Dombke, 94 Ind. 72; City v. Hardy, 98 
Ind. 577; City v. Cook, 99 Ind. 10; City v. Bitner, 
100 Ind. 396; Beach, Neg. 40-258. But the fact 
that the danger is known, or might be known by 
the exercise of the natural faculties, will preelude 
a recovery where it is immediate, and of such a 
character as to impose upon one who undertakes 
to pass the danger a hazard that a prudent man 
would not incur. A man has no right to cast him- 
self upon a known danger where the acts subjects 
him to great peril. If there is a risk, apparent or 
known, that will probably result in injury, he 
must not encounterit. Railway Co. v. Brannagan, 
supra. It is to be determined from the facts of the 
case whether the known danger is likely to subject 
the plaintiff to injury; and if it is, then he must 
be held guilty of negligence in encountering it. 
While, therefore, it cannot be held that one who 
does not go out of his way to avoid a known dan- 
ger is not always guilty of contributory negligence, 
yet it must be held that he is guilty of negligence 
where he attempts to pass the danger, where there 
is such a probability of injury as would deter a 
reasonable man from assuming the risk of passing 
it. Ifthe risk is great, or is such as a prudent 
person would not assume, then the person who 
does assume it is guilty of such contributory neg- 
ligence as will preclude a recovery. Town of 
Gosport v. Evans, ante, 256 (October 13, 1887). 
In this case the risk of passing between a train of 
ears likely to get under way at any moment was 
such as no one could assume without being guilty 
of negligence. This is one of the cases where it 
must be declared, as matter of law, that the risk 
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is so great that no one who has a knowledge of the 
danger has a right to assume it. 

The direction of a brakeman to a person to pass 
through a train standing on a highway will not 
justify him in attempting to pass between the cars 
where the danger is obvious. Even in the case of 
passengers, obedience to the directions of the 
eonductor will not avail the passenger if the dan- 
ger of obedience is plainly apparent. In that 
class of cases, as is well known, the passenger has 
much greater claims to protection than a traveler 
along a highway, and yet the overwhelming 
weight of authority is, that the passenger cannot 
rely upon the conductor’s directions where they 
would lead him into’danger plainly open to 
observation. In the case of Cincinnati, etc. Co. 
v. Carper, ante, 122 (October 11, 1887), the au- 
thorities on this subject are collected, and it is 
unnecessary for us to again consider them. 

One important fact found in favor of a defend- 
ant may sometimes entitle him to a judgment on 
the answers of the jury to special interrogatories. 
It is apparent, therefore, that a defendant may 
obtain a judgment with less difficulty than a 
plaintiff who bas the burden of proof. Rice v. 
City of Evansville, 108 Ind. 7,9 N. E. Rep. 139, 
and 58 Am. Rep. 22. Inthe present case these 
answers find in favor of the defendant the im- 
portant facts that the plaintiff attempted to pass 
through the cars of a train which he knew might 
move in an instant after he got upon them, ‘and 
that in the attempt he did not use due care. The 
question was presented, in a case very like the 
present in principle, upon answers to interroga- 
tories, and it was held that the defendant was en- 
titled to judgment on the answers. Thompson v. 
Railroad Co., 54 Ind. 197. 

Judgment reversed, and cause remanded, with 
instructions to enter judgment for the appellant 
on the answers to interrogatories. 





EVIDENCE—PAROL—SALE—WARRANTY. 


BARRETT V. WHEELER. 





Supreme Court of Iowa, June 13, 1887. 


1. Evidence— Warranty—Sale.—In an action to re- 
cover the price of goods sold, if there has been a writ- 
ten warranty, it is error to admit evidence of parol 
warranty which varies from the written warranty. 


2. Opinion Evidence.—In an action to recover the 
price of goods sold under a written contract, and the 
freight thereon, it is error to.ask the defendant where, 
under the contract, the goods were to be delivered, 
as the question-calls for the mere opinion of the wit- 
ness as to the effect of the contract. 


REED, J., delivered the opinion of the court: 

Plaintiffs are manufacturers and dealers in 
cider at the city of Chicago. Defendants carry 
on a bottling establishment at Council Bluffs. On 
the 28th of March, 1883, defendants sent to plaint- 
iffs an order for ten casks of cider. They also re- 





quested them to have printed for them 100 show- 
cards and 3,000 labels for bottles, and promised to 
pay for the same. The show-cards were intended 
to be used for the purpose of advertising the 
cider, and the labels were designed to be placed 
upon the bottles in which defendants would put 
it. Plaintiffs shipped the cider as requested, and 
paid the freight on it to its destination. They 
also procured and paid for the cards and labels, 
and sent them to defendants. This action was 
brought for the recovery of the value of the cider 
and for the money paid out as freight on it, and 
for the cards and labels. The defendants an- 
swered that, by the terms of the contract, plaint- 
iffs were to deliver the cider in Council Bluffs, 
and consequen!ly they are not answerable for the 
freight; that the sale was by sample, and that the 
cider delivered did not correspond with the sam- 
ple, being greatly inferior in quality and value to 
it; that the sale was upon a written warranty that 
the cider would be satisfactory to them; also that, 
pending the negotiation, plaintiffs gave a parol 
warranty that the cider would be satisfactory to 
defendants and their customers, and that there 
was a breach of both of their warranties, in that 
the cider delivered was unmerchantable and 
valueless; also, that they tendered the cider back 
to plaintiffs when they discovered its condition, 
and that they ordered the cards and labels with 
special reference to the purchase of said cider, 
and with the intention of using them in the sale 
of the same, and that they were of no value for 
any other use. 


1. It was proven on the trial that, pending the 
negotiation which resulted in the sale, plaintiff 
gave a written warranty of the quality of the 
cider, and that this was relied on by defendants 
in making the purchase. Defendants were per- 
mitted, against plaintiff's objection, to give evi- 
dence tending to prove that the agent of plaint- 
iffs, who conducted the negotiations for them, 
gave a verbal warranty of the quality of the 
goods, somewhat different in its terms and effect 
from the written warranty, and that this also was 
relied on by them when they made the purchase. 
This warranty, if given, was made at the same 
time that the writing was executed. This evi- 
dence should have been excluded. The case, in 
this respect, falls within the familiar rule that 
parol evidence is inadmissible to vary or alter the 
terms of a written contract. Counsel for ap- 
pellees conceded that they could not rely on the 
parol warranty if the one in writing was proven; 
but they contended that, as they had pleaded it, 
and as there are issues as to whether any war- 
ranty at all was given, they had the right to in- 
troduce the evidence with reference to it, and rely 
upon it in case the proof should be found to be 
insufficient to establish the written warranty. 
This would be true if there had been any conflict 
in the evidence as to the written warranty. But 
there was none. ‘The giving of the written war- 
ranty was proven without conflict. On this state 
of the case, the court should have taken from the 
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jury all evidence as to the alleged parol warranty, 
and confined their consideration to the question 
whether there had been a failure of the warranty 
in writing. 

2. The circuit court instructed the jury, in 
effect, that if the show-cards and labels were 
ordered with particular and exclusive reference 
to the order for the cider, and it was so understood 
by the parties, and they were of no use or value 
except for advertising the cider, and there was a 
breach of the warranty of the cider, so that there 
could be no recovery for it, plaintiffs were not 
entitled to recover for them. We think the court 
erred in giving this instruction. Plaintiffs did 
not undertake, as part of the contract for the sale 
of the cider, to furnish the cards and labels. But 
defendants, when they sent the order for the 
cider, requested them to procure them for their 
own use, and they expressly promised to pay 
plaintiffs whatever expense they might incur in 
procuring them. The transaction was not a sale 
by plaintiffs of the cards and labels to defendants; 
but, at defendants’ request, they procured them to 
be printed, and sent them to them. The cost of 
the printing was an expense inenrred by them at 
defendants’ request, and upon their promise to 
reimburse them therefor. There can be no doubt, 
but defendants are liable to them for the amount 
soexpended. It may be that defendants are en- 
titled to set off the amount of this expense as an 
item of damages sustained by them in consequence 
of the failure of the warranty of the cider. But 
we do not determine that question, for the reason 
that the claim was not pleaded as a counterclaim. 
Defendants pleaded the facts merely as a defense 
to that item of plaintiffs’ account; but they do 
not constitute a defense to it. 

3. After defendants received the cider,. they 
sold a cask of it, and on the trial they were per- 
mitted to prove the statements of the vendee as to 
its quality and condition. This evidence was 
hearsay, and should have been excluded. 

4. A member of defendants’ firm who was 
examined as a witness on the trial was asked the 
following question: ‘*Under your contract with 


this Barrett (plaintiffs’ agent, who conducted the, 


negotiation) that was here, where was the cider 
to be delivered?’’ This question was objectionable 
on the ground that it asked for the conclusion or 
opinion of the witness as to the effect of the con- 
tract; but plaintiffs sustained no prejudice by ‘it, 
for the witness in his answer stated the terms of 
the contract as he claimed they were. 

Other errors are argued by counsel; but we 
have considered the material questions in the case, 
and they do not demand attention. Reversed. 
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owner to recover the property.—Mackey v. Ballou, 8. CO. 
Ind., Nov. 2, 1887; 13 N. E. Rep. 715. 

4. APPEAL—Assignment of Errors. Unless the as- 
signment of errors points out definitely the alleged 
error, citing concisely, the testimony relied on, the 
case will be affirmed.—Denton v. Woods, 8. C. Tenn., Oct. 
5, 1887; 5S. W. Rep. 489. 

5. APPEAL — Assignment of Error. Assigning 
“error of law occurring at the trial and excepted to by 
plaintiff,” is insufficient, and raises no question for re- 
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view.—Ohio V. R. v. Thomas, Ky. Ct. App., Oct. 22, 1887; 5 
8. W. Rep. 470. 

6. APPEAL—Delay— Affirmance. Where there is 
no assignment of errors on appeal and no counsel ap- 
pear, and the appeal is evidently for delay, the judg- 
ment will be affirmed.—State v. One-arm Jim, 8. C. Neb., 
Oct. 15, 1887; 15 Pae. Rep. 397. 

7. APPEAL—Eminent Domain. ‘Where parties ina 
trial court enterinto stipulations and agreements of 
record as to the questions in controversy, no other 
questions will be considered upon appeal. A railroad 
company which succeeds to the occupation of another 
company of land, for the use of which no compensation 
has been paid, is bound to pay to such owner a sum of 
money that will fairly compensate him.—Bloomfeld, etc. 
Co. v. Grace, 8. C. Ind., Oct. 19, 1887; 138 N. E. Rep. 680. 

8. APPEAL—Instructions. A case will not be re- 
versed for erroneous instructions which clearly did not 
prejudice the appellant.—North v. Kentucky C. R. Co., 
Ky. Ct. App., Oct. 20, 1887; 5 S. W. Rep. 467. 

9, APPEAL—Interlocutory Decree. ‘When a decree 
orders that parties be allowed a certain time to redeem 
a mortgage, and in default thereof that the land be sold 
under a decree to be entered and the proceeds held for 
further orders of the court, such decree is interlocutory 
and cannot be appealed from.—Burlington, etc. R. Co. v. 
Simmons, U. 8. 8. C., Oct. 24, 1887; 8 8. C. Rep. 58. 

10. APPEAL—Joint Trial—One Record. ‘Where sev- 
eral cases having different plaintiffs but the same de- 
fendant are, by consent of parties and of court, tried 
together, they can be heard on one appeal and one 
record in the appellate court.—King v. Glass, 8. C. lowa, 
Oct. 26, 1887; 34 N. W. Rep. 820. 

1l. APPEAL—Judgment—Motion to Amend. ‘Where 
plaintiff, in condemnation proceedings, moves to 
annul the judgment rendered, and his motion is over- 
ruled, he cannot appeal from that order.—Zureka, etc. 
R. Co. v. McGrath, 8. C. Cal., Nov. 4, 1887; 15 Pac. Rep. 360. 

12, APPEAL—Jurisdiction—Question of Law.— Where 
a plaintiff, whose claim is for $87.50, appeals to the su- 
preme court from a judgment in favor of an intervenor, 
and no question of law is certified up, the appeal must 
be dismissed.—Hutchinson v. Hutchinson, 8. C. Iowa, Oct. 
25, 1887; 34 N. W. Rep. 795. 

13, APPEAL—Justice—Judgment—Bond. A judg- 
ment for defendant for costs before a justice is not a 
final judgment, and no appeai can be taken. The ap- 
peal bond must be conditioned that the appellant shall 
prosecute his appeal with effect.—Figures v. Dunklin, 8. 
CO. Tex., Oct. 21, 1887; 5S. W. Rep. 503. 

14. APPEAL—Nonsuit—Lost Records. When the 
court’s rulings force the plaintiff to a nonsuit, he can 
appeal. A description of land in partition and the deed 
therefor may be shown by parol when the original 
records are proved to be destroyed.—Mobley v. Watts, S. 
©. N. Car., Oct. 24, 1887; 3S. E. Rep. 677. 

15. APPEAL— Order for Alimony — Conflict. An 
order for alimony and attorney’s fees, pending an ac- 
tion for divorce, will not be reversed when the affida- 
vits on which it is based are conflicting.—Schammel v. 
Schammel, S. C. Cal., Nov. 2, 1887; 15 Pac. Rep. 364. 


16. APPEAL—Weight of Evidence. The rule that a 
case will not be reviewed on appeal when the evidence 
is conflicting, applies where a jury is waived.—Kinney v. 
Wood, 8S. C. Colo., Oct. 18, 1887; 15 Pac. Rep. 402. 


17. ASSIGNMENT—For Benefit of Creditors—Transfers 
—Preferences. A transferred certain personal prop- 
erty to different creditors in payment of debts due 
them, and about the same time, without their knowl- 
edge, made a general assignment, leaving it with a 
party, only to be delivered under certain contingencies, 
and it was filed about five days thereafter. A cred- 
itor filed a bill to have all the transactions considered 
as one, and to have the transfers set aside: Held, that 
the transfers were valid.— Bolles v. Creighton, 8. C. Iowa, 
Oct. 26, 1887; 34 N. W. Rep. 815. 


18, ASSIGNMENT—For Benefit of Creditors—Extraterri- 






































torial Force. An assignment for the benefit of cred 

itors, made in one State, is good in another, if its exe- 
cution, acknowledgment and conditions accord with 
the laws of the latter State.—King v. Glass, 8. C. Iowa, 
Oct. 26, 1887; 34 N. W. Rep. 820. 

19. ASSIGNMENT—For Oreditors—Attachment—Priority 
An assignment of land for the benefit of creditors, 
though unacknowledged and unrecorded, has priority 
over a subsequent attachment.—Muneson v. Frazer, 8. C. 
Iowa, Oct. 26, 1887; 34 N. W. Rep. 804. 

20. ASSIGNMENT—For Creditors—Chattel Mortgage.— 
A gave a chattel mortgage, which was filed and re- 
corded before he made an assignment for the benefit of 
creditors, which assignment was made immediately 
after the mortgage was made, and was then contem- 
plated, but the mortgagee did not know that A was 
even embarrassed: Held, that the mortgagee was en- 
titled to be paid out of the funds in the hands of the 
assignee.— Whipple v. Stebbins, S.C. Mich., Nov. 10, 1887; 
35 N. W. Rep. 94. 7 

21. ASSIGNMENT—For Creditors — Inventory. An 
assignment for the benefit of creditors, containing a 
full inventory, but asserting a right to claim certain 
lots as a homestead and to hold certain personal prop- 
erty exempt, is valid.—German Bank v. Peterson, 8. O. 
Wis., Nov. 1, 1887; 35 N. W. Rep. 47. 

22. ASSIGNMENT — For Creditors — Partnership — Re- 
lease. Where, in an assignment for the benefit of 
creditors, the name of the partnership is used, but the 
instrument is signed by the individual parties, and it 
conveys all their property, a clause providing for their 
discharge by consenting creditors does not vitiate it.— 
Orr, etc. Co. v. Ferrell, 8. C. Tex., Oct. 18, 1887;5 8S. W. 
Rep. 490. 4 

23. ATTACHMENT—Mortgages—Acceptance. Where 
attachments are issued against personal property of a 
debtor who, prior thereto, had executed and filed a 
chattel mortgage in favor of his creditor, who, upon 
being informed, assented thereto, but learned when the 
attachments were levied that the mortgage purported 
to secure a note not yet due, which the defendant had 
drawn for the debt, the attachments have precedence 
over the mortgage.—National, etc. Bank v. Morse, 8. C. 
Iowa, Oct. 26, 1887; 34 N. W. Rep. 803. 

24, ATTORNEY—Lien—Estoppel. When two attor- 
neys have been interested as attorneys in obtaining a 
judgment, and one of them gives the matter in charge 
to a third attorney, who keeps it alive and finally nego- 
tiates a sale of it, stating that as faras he knew there 
was no attorney’s lien on it: Held, that the other attor- 
ney was estopped to claim a lien.—Speer v. Matthews, 8. 
C. Ga., April 16, 1887; 3S. E. Rep. 444. 

25. BANKS—Checks—Limit. Where defendant was 
allowed to draw on a bank, notice by him not to allow 
his account to be overdrawn beyond a certain amount, 
would not authorize a refusal of checks drawn by his 























ri authority, nor prevent a recovery therefor from him by 


the bank.—Bremer C. Bank v. Mores, 8. C. Iowa, Oct. 27, 
1887; 34 N. W. Rep. 863. 

26. BILL OF LADING—Transfer of Title. Where 
one procures from the master of a barge a signed Dill 
of lading, which he fills up, with a barge load of wheat 
to be delivered to a consignee, and attaches it to a draft 
on such consignee, who pays the draft, and afterwards 
the shipper procures the barge load from another per- 
son without paying for, and has it put upon the barge 
upon the condition that the barge should not start un- 
the wheat was paid for, the consignee of the wheat who 
accepted and paid the draft is not entitled to the wheat 
as against the vendor of it.—The John K. Shaw, U. 8S. D. 
C. (Md.), April 12, 1887; 32 Fed. Rep. 491. 

27. BILLS AND NOTES—Failure of Consideration. 
A defense by the maker of a note in a suit by the payee 
that it was for the deferred payment for land pur- 
chased, and that plaintiff had failed to deliver the deed 
as promised on the cash payment, but had given a deed 
for a part of the land, and the remainder was not worth 
the cash payment, is good.—Cooper v. King, 8. C. Iowa, 
Oct, 25, 1887; 34 N. W. Rep. 781. 
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28. BILLS AND NOTES— Maker — Surety. A payee 
of a note is not bound to regard the equitable rights of 
a joint maker, who is in reality a surety for another, 
until notified thereof. A failure to sue or to try to col- 
lect the note at the request of a surety, does not dis- 
charge the surety.—Benedict v. Thoe, 8.C. Minn., Nov. 11, 
1887; 35 N. W. Rep. 10. 

29. Bonp—Conditional Delivery—Liability. —- Where 
sureties sign an official bond and deliver it to a third 
party, the principal agreeing that other sureties shall 
sign it before delivery, and the principal induces such 
third party to deliver it to him, and he presents it with- 
out other names, and it is accepted, the sureties are 
liable.— Taylor Co. v. King, 8. C. Iowa, Oct.'26, 1887; 34 N. 
W. Rep. 774. 

30. BonD—State—Lien— Notice. The lien of the 
State on the land of a surety on the bond ofa bank to 
the State as a depository of its funds, exists from the 
execution of the bond, and a “Purchaser is bound to 
take notice of it.—Simpson v. Mathis, 8S. C. Ga., April 12, 
1887; 3S. E. Rep. 646. 

31. BOUNDARIES—Tradition—Surveyors. In an ac- 
tion of ejectment the testimony of witnesses, who know 
by tradition and observation for many years, as to the 
boundary line claimed by the plaintiff, is better than 
the opinion of surveyors.—Jones v. Dean, Ky. Ct. App., 
Oct, 6, 1887; 5S. W. Rep. 470. 

32. CARRIERS — Contract —Conneciing Lines. A 
contract of a carrier, limiting his liability, does not 
inure to the connecting line to which the goods are de- 
livered for further carriage.—Burroughs v. Grand Trunk 
R. Co., 8. C. Mich., Oct. 27, 1887; 34 N. W. Rep. 875. 

33. CARRIERS— Passengers — Damages. Where a 
passenger is taken beyond his station because he en- 
tered, at the discretion of the station agent, a train 
which did not stop at his station, he can recover the 
damages he actually sustained.—Alabama, etc. R. Co. v. 
Heddleston, 8. C. Ala., July 21, 1887; 3 South. Rep 53. 

34. CARRIERS—Refusal to Stop. When a passenger 
drops his hand-bag in an attempt to lower a window in 
a car, the carrier is not liable to him in damages for not 
stopping short of an usual station.—Henderson v. Louis- 
ville, etc. R. Co., U. 8. 8. C., Oct. 31, 1887; 8S. C. Rep. 60. 


35. CARRIERS—Ticket—Reasonable Time. When a 
conductor, upon asking a passenger for his ticket, is 
asked for a reasonable time to look for it, after the pas- 
senger has searched his person in vain for the ticket, 
which he actually bought, such time should be allowed, 
and the jury are to decide what was a reasonable time. 
International, etc. R. Co. v. Wilkes, 8. C. Tex., Oct. 18, 1887; 
58. W. Rep. 491. 

36. CERTIORARI—Justice of the Peace. Where a 
justice fails to make out and serve bail process prop- 
erly, in asuit to recover possession of property, and 
dismisses the case, certiorari is the proper remedy.— 
Rogers v. Bennett, 8. C. Ga., April 7, 1887; 3 8S. E. Rep. 660. 

87. CERTIORARI—When Proper. When a justice of 
the peace has rendered a judgment on a note, a cer- 
tiorari cannot be taken till a trial has been had before a 
jury.—Shirley v. Rounsaville, 8. C. Ga., April 7, 1887; 8 8S. 
E. Rep. 660. 

38. CHATTEL MORTGAGE—Power of Sale. A chat- 
tel mortgage, wherein the mortgagor is authorized to 
sell the property to buy better, is void ab initio as to 
creditors and incumbrancers.—Brasher v. Christopher, 8. 
C. Colo., Oct. 18, 1887; 15 Pac. Rep. 403. 


39. CHATTEL MORTGAGE—Removal into Another State. 
It is not necessary to record a chattel mortgage in 
another State into which the mortgaged property is 
casually brought.—Peterson v. Kaigler, 8. C. Ga., April 26, 
1887; 3S. E. Rep. 655. 

40, COMPROMISE—UConsideration. To constitute a 
consideration for a compromise of a claim, the parties 
must really believe it to be doubtful.—De Mars v. Mus- 
ser, etc. Co., 8. C. Minn., Nov. 8, 1887; 35 N. W. Rep. 1. 


41. CONDITIONAL SALES—Bona Fide Purchaser—Bill of 
Lading. Where A sells wheat to B, retaining the 









































ownership, but parting with the possession, and B con- 
signs the property to C, drawing on C by note, which a 
bank discounts, and the bill of lading is attached to the 
note, and A replevies the wheat from the carrier for 
non-payment by B: Held, that the title to the wheat 
passed to the bank, subject to redemption on payment 
of the note.— Morse v. Chicago, etc. R. Co., 8. C. lowa, Oct. 
27, 1887; 34 N. W. Rep. 825. 

42. CONSTITUTIONAL LAW—Amendment to Code. 
The act (Sess. Laws Colo., 1883, p. 112) amending the 
code, is constitutional.—Dallas v. Redman, 8. C. Colo., 
Oct. 18, 1887; 15 Pac. Rep. 397. 

43. CONTEMPT—Jurisdiction of Court. The supe- 
rior court has jurisdiction to punish for contempt one 
who takes by legal process certain personal property 
from a police officer, which the latter took under a 
search warrant issued by the presiding judge of the 
superior court.—Jn re Lowenthal, 8. C. Cal., Nov. 8, 1887; 
15 Pac. Rep. 359. 

44. CONTRACT—Fraud—Evidence. Where a party 
who cannot read English is induced to sign a contract 
in that language, under a statement that it is an order 
for a machine, and agrees in its ierms with his prior 
oral agreement, he can introduce such evidence to im- 
peach the written contract.—EZasterly v. Eppelshemier, 8. 
C. Iowa, Oct. 27, 1887; 34 N. W. Rep. 846. 

45. CONTRACT—Insurance — Completion. An un- 
dated note with a blank application, given to an agent 
of an insurance company, with an agreement by the 
latter that such acts constituted an agreement of in- 
surance, and that when the owner gave the company a 
description of the property the policy should issue and 
the note and application be filled out, does not consti- 
tute a contract of insurance.—Mattoon M. Co. v. Oshkosh 
I. Co., 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 12. 

46. CONTRACT—Public Policy. A contract between 
parties to furnish, without the consent of the writers, 
private letters for purposes of advertising articles for 
cure of diseases, is eontrary to public policy and void.— 
Rice v. Williams, U. 8. C. C. (Wis.), Aug. 5, 1887; 32 Fed. 
Rep. 4387. 

47. CORPORATIONS — Election of Directors — Pledged 
Stock—Voters. Those duly elected directors of a 
corporation are such, though the presiding officer de- 
clares the result incorrectly, and issues certificates to 
other parties, and adjourns the meeting, although a 
majority voted against it. A president elected imme- 
diately afterwards by that board without notifying the 
old president, who was also elected a member of the 
new board, will not be regarded. One owning stock, 
though it has not been transferred to him, may be 
elected a director. Though a pledgee has the stock 
transferred to him, the pledgor is entitled to vote on it, 
until his title is closed out.—State v. Smith, 8. C. Oreg., 
June 14, 1887; 15 Pac. Rep. 386. 


48. CORPORATIONS—Foreign Corporation—Process.—— 
The presence of the chief officers of a corporation, or 
of its property brought for exhibition, within a State, 
does not render it an “inhabitant” of that State, or ren- 
der it liable to process as having been “found” there,— 
Carpenter v. Westinghouse, etc, Co., U. 8. C. O. (Iowa), 1887; 
32 Fed. Rep. 434. 

49. CORPORATIONS—Receipts by Officers—Liability.—— 
Where a superintendent of a corporation issues a re- 
ceipt of the corporation for certain articles in store to 
A, the superintendent having borrowed money from A 
as being the owner of such articles in store, the articles 
not having been in store, the corporation is not bound 
on the receipt, but for loans made by A on a receipt so 
issued to a third party, it is liable.—Planters’, etc. Co. v. 
Olmstead, 8. C. Ga., March 25, 1887; 38. E. Rep. 647. 

50. CORPORATION—Re-incorporation—Associations.—— 
An association, whose attempted incorporation was 
invalid, may re-incorporate, under the laws for re- 
incorporation of corporations.— State v. Steele, 8. C. 
Minn., Nov. 11, 1887; 34 N. W. Rep. 903. 

51. Costs — Appeal — Transcript. The appellant 
cannot charge the appellee with the cost of a trans- 
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cript regardless of the result, because the appellee 
denied that his. abstract contained all the evidence, 
which caused him to obtain a transcript.— Brooks v. 
Chicago, etc. R. Co., 8. C. lowa, Oct. 26, 1887; 34 N. W. Rep. 
805. 

52. CRIMINAL Law—Arrest — Warrant. An officer 
may arrest without warrant for a breach of the peace 
committed in his presence, but the party may resist an 
illegal arrest.—People v. Rounds, 8. C. Mich., Nov. 3, 1887; 
35 N. W. Rep. 77. 

53. CRIMINAL LAW — Burglary — Venue. Where 
property has been taken in one county by burglary, the 
criminal cannot be tried on an information charging 
burglary in another county, into which he has taken 
in the goods.—People v. Scott, 8. O. Cal., Nov. 7, 1887; 15 
Pac. Rep. 384. 

54. CRIMINAL Law — Dying Declarations. State- 
ments made by the deceased as to the cause of his death, 
when in artict:lo mortis and when advised by his physician 
that he must die, are admiissible.—Darbey v. State, 8. O. 
Ga., April 27, 1887; 3S. E. Rep. 663. 

55. CRIMINAL LAW—False Pretenses—County Commis- 
sioners. Obtaining by false pretenses, from any 
person or corporation, any money or order for money, 
includes under person the board of county com- 
missioners.—State v. Wilkerson, 8. C. N. Car., Oct. 31, 1887; 
38. E. Rep. 683. ; 

56. CRIMINAL Law —Forgery—Handwriting—Uttering. 
A hotel register, with the defendant’s signature 
therein, is admissible to prove the forgery by compari- 
son of handwriting. A knowledge that the purchaser 
buys a forged note, relying on its genuineness, consti- 
tutes an uttering and publishing thereof by the seller.— 
State v. Calkins, 8. C. lowa, Oct. 25, 1887; 34 N. W. Rep. 777. 


57. CRIMINAL LAW — Forgery — Information — Hand- 
writing. In an information charging the forging of 
a deed, it is not necessary to set out the title of the per- 
son intended to be defrauded, nor in what the forgery 
consisted. The signatures of such person cannot be in- 
troduced solely for the purpose of making a compari- 
son of signatures.— People v. Parker, 8. C. Mich., Oct. 13, 
1887 ; 34 N. W.*Rep. 720. 

58. CRIMINAL LAw — Indictment —Signature—Mistake 
in Judgment. Under Texas law, an indictment is 
not invalidated because it has not the signature of the 
foreman of the grand jury. Where the wrong fine was 
entered by mistake of the clerk, it can be changed in 
the appellate court to conform to the verdict.— Robinson 
. State, Tex. Ct. App., Oct. 8, 1887; 5 8. W. Rep. 509. 


59. CRIMINAL LAW — Infancy— Presumption. The 
common law presumption, that a male infant under 
fourteen years of age cannot commit rape, does not ap- 
ply to Louisiana.—State v. Jones, 8. C. La., Oct. 19, 1887; 3 
South. Rep. 57. 


60. CRIMINAL LAW—Intent to Kill—Inference. In a 
prosecution for shooting with intent to murder, the 
jury cannot infer the intention of murder because the 
evidence shows it would have been murder had death 
ensued.— State v. Evans, 8. C. La., Oct. 20, 1887; 3 South. 
Rep. 63. 

61. CRIMINAL LAW—Intoxication—Grand Jury Room. 
Under the law fining a person found intoxicated 
in any public place, a person intoxicated in the grand 
jury room, while it is in session, can be fined.—Mur- 
chesori v. State, Tex. Ct. App., Oct. 12, 1887;58. W. Rep. 
508. 

62. CRIMINAL LAW — Jury — Challenges. Because 
the defendant’s challenges are exhausted, when one for 
the State is sustained, he has no ground of complaint.— 
State v. Carris, 8. C. La., Oct. 18, 1887; 3 South. Rep. 56. 

63. CRIMINAL LAW—Mayhem—Intent. In a prose- 
cution for maiming, under the code,'the injury must be 
wilfully inflicted with intent to injure, disfigure or dis- 
able, but the intent will be presumed from the maim- 
ing, unless the contrary appears.—State v. Hair, 8. C. 
Minn., Oct. 10, 1887; 34 N. W. Rep. 893. 

64. CRIMINAL LAw—New Offense. 









































An act, other- 





wise innocent, cannot be held to be criminal, unless it 
clearly appears that such act is within the prohibition 
of the statute.— State v. Finch, 8. C. Minn., Nov. 11, 1887; 
34 N. W. Rep. 904. 

65. CRIMINAL LAW—Obscene Publication—Indictment, 
In an indictment for making and publishing an 
obscene publication manifestly designed to corrupt the 
morals of youth, it is not necessary to allege the man- 
ner, means or circumstances attending the making and 
publication.—Smith v. State, Tex. Ct. App., Oct. 8, 1887; 5 
S. W. Rep. 510. 

66. CRIMINAL LAW—Receiving Stolen Goods—Allega- 
tions. Neither an information for receiving stolen 
goods, nor the judgment need show, that itis a first 
offense, that the act was not simple larceny, or that de- 
fendant has made no restitution.—People v. Caulkins, 8. 
C. Mich., Nov. 3, 1887; 35 N. W. Rep. 90. 

67. CRIMINAL Law — Self-defense—Conspiracy. A 
common purpose of -self-defense, suddenly formed, 
even with excessive force,in an emergency, will not 
render one liable for acts done by another after the de- 
fense has been accomplished.—Spencer v. State, 8. 0.jGa., 
March 5, 1887; 3 S. E. Rep. 661. 

68. CRIMINAL LAW —Witness—Bias. Where a wit- 
ness for the State testifies on cross-examination, with- 
out objection, that he is unfriendly toward the accused, 
the matter cannot be pressed any further on the re-ex- 
amination.—State v. Jackson, 8. C. La., Oct. 20, 1887; 8 
South. Rep. 59. 

69. CRIMINAL LAW — Witness — Impeachment. 
Declarations of the prosecuting witness, which show 
his animus toward the defendant, are not admissible, 
until the prosecuting witness has been cross-examined 
relative thereto.—State v. Dickerson, 8. C. N. Car., Oct. 81, 
1887 ; 3S. E. Rep. 687. 

70. CRIMINAL PRACTICE — Challenging Jury. A 
challenge to the array of the jury, because no names 
appear thereon from two townships of the county, is 
without further evidence properly overruled, since the 
officers are presumed to do their duty.—People v. Cough- 
lin, 8. C. Mich., Nov. 3, 1887; 35 N. W. Rep. 72. 


71. CRIMINAL PRACTICE—Election—Appeal. A mo- 
tion to compel the State to elect between two counts is 
bad, if it does not state the grounds therefor, and it 
cannot be considered on appeal, when the bill does not 
show the grounds nor the judge’s reasons for overrul- 
ing it.—State v. Bassinger, 8. C. La., Oct. 18, 1887; 3 South. 
Rep. 55. . 

72. CRIMINAL PRACTICE — Former Conviction. A 
conviction before a justice of having failed to file a 
sworn statement of purchases of goods is a bar to 
a prosecution under an indictment therefor, which was 
found before the conviction .—States v. Roberts, 8. 0. N. 
Car., Oct. 24, 1887; 3S. E. Rep. 682. 


73. CRIMINAL PRACTICE— Former Jeopardy. A 
nolle proseque on an information will not operate as an 
acquittal, if a jary was not impaneled.—People v. Kuhn, 
8. C. Mich., Nov. 3, 1887; 35 N. W. Rep. 88. 


74. CRIMINAL PRACTICE — Misnomer — Date—Presence 
of Accused. One may be indicted by a wrong name, 
when he is sometimes called by it and answers to it. 
An immaterial or impossible date may be corrected, 
particularly when time is not of the essence of the of- 
fense. The minutes need not show the accused was 
present, when a motion to quash was tried or the in- 
dictment was amended in an immaterial matter.—State 
v. Pierre, 8. C. La., Oct. 19, 1887; 3 South. Rep. 60. 


75. DAMAGES — Contract—Profits. Where plaintiff 
sues for loss of profits in not being furnished the logs 
for sawing, which he had agreed to saw, and fails to 
show any actual damages and does not claim nominal 
dumages, he cannot recover.—Petire v. Lane, 8. O. Mich., 
Nov. 8, 1887; 35 N. W. Rep. 70. 

76. DEEDS —Construction. In construing a deed 
the whole context must be .considered, and words of 
grant control the habendum.—Ballard v. Louisville, etc. R. 
Co., Ky. Ct. App., Nov. 3, 1887; 68. W. Rep. 484. 
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71. DOWER—Homestead. When claiming dower 
the widow is not subject to any deduction on account 
of a homestead, when she and the husband had con- 
veyed away the homestead, though they had received 
the money therefor.— Will v. Bourne, Ky. Ct. App., Oct. 
29, 1887;5 S. W. Rep. 472. 

78. EJECTMENT—Adverse Possession—Limitations.— 
An entry upon a tract of land the boundaries of which 
are easily ascertained being made under right by parol 
gift, will support a claim of title to the entire tract by 
the statute of limitations.—Craig v. Craig,8. C. Penn., 
Oct. 11, 1887; 11 Atl. Rep. 60. 

79. EJECTMENT—Burden of Proof.-——If, in an action 
of ejectment the evidence fails to show distinctly the 
locality of the property, the plaintiff must fail as the 
burden of proof is upon him. Circumstances stated 
under which the reception in evidence of the power of 
attorney was proper, although it authorized the con- 
veyance of property which the grantor then did not 
own.—Garrison v. Coffey, 8. C. Tex., Nov. 11, 1887; 5 S. 
W. Rep. 638. 

80. ELECTION — Jury — Fraud. A party in acon- 
tested election case cannot demand ajury trial. Itis 
competent to prove that ballots have been taken out of, 
or put into the box. The ballots in general are the best 
evidence, but proof of fraudulent tampering with the 
ballot box is admissible.—Pedigo v. Grimes, 8. C. Ind., 
Nov. 3, 1887; 13 N. E. Rep. 700. 

81. EMINENT DOMAIN — Condemnation — Petition to 
‘Compel. A petition by an owner of property abut- 
ting on a street to compel arailroad, which had con- 
structed its track through that street, to condemn his 
property, should be dismissed.— Heiss v. Milwalkee, etc. R. 
Co., 8. C. Wis., Nov. 1, 1887; 34 N. W. Rep. 916. 

82. Equiry—Parol Contract — Specific Performance. 
Where A agreed to convey property to B by parol 
contract upon making certain improvements, and B 
went into posession and made the improvements and 
then quitclaimed to C: Held, that C could bring an ac- 
tion for specific performance.—Hayt v. Hunt, S. C. Colo., 
Oct. 18, 1887; 15 Pac. Rep. 410. 

83. Equiry—Reformation of Deed. A purchaser of 
land covered by a mortgage, which by mistake covered 
also land not owned by the mortgagor instead of land 
which he did own, both of the latter tracts belonging to 
a party, who had assumed half of the mortgage debt 
upon purchase of the tract, which the mortgage was 
intended, and was supposed to cover, is entitled to 
have the mortgage reformed.—Manatt v. Starr, 8. ©. 
Iowa, Oct. 18, 1887; 34 N. W. Rep. 784. 

84. EVIDENCE — City-map. A map of a city pur- 
porting to be made by the city engineer, and recognized 
and used in the city as substantially correct, may be 
used in a case involving a collision at a street-crossing. 
—Nosler v. Chicago, etc. R. Co.,8. C. Iowa, Oct. 27, 1887; 84 
N. W. Rep. 850. 

85. EVIDENCE — Competency. A witness may be 
asked, on cross-examination, questions tending to show 
that he had bias or animosity against a person, although 
not a party to the suit, might be held liable in damages 
to one who was a party.— County of Somerset v. Minderlein, 
Md. Ct. App., Nov. 3, 1887; 11 Atl. Rep. 57. . 


8. EVIDENCE—Justice of the Peace—Transcript. 
The certificate of a justice of the peace, that his 
transcript contains all the proceedings had before him 
in the cause, will authorize the reading of such 
transcript in evidence.— Yeager v. Davis, 8. C. Ind., Nov. 
3, 1887; 13 N. E. Rep. 707. 

87. EVIDENCE—Records—Secondary. In an action 
of ejectment, the plaintiff may prove by parol the 
administrator’s deed, under which he claims, upon proof 
of destruction of the records.— Robertson v. Council, 8. C. 
N. Car., Oct. 24, 1887; 38. E. Rep. 681. 

88. EVIDENCE—Res Geste. In a trial for larceny, 
declarations made by the prosecutor immediately after 
the robbery and relating to it, are admissible as part of 
the res geste.— State v. Driscoll, 8. C. lowa, Oct. 13, 1887; 34 
N. W. Rep. 428. 



































89, EVIDENCE—Witness—Deceased Person—Promissory 
Note. The execution of a promissory note cannot 
be proved by a witness incompetent to testify as to 
transactions with a deceased person, such person being 
a party to the note.—Auchampauch v. Schmidt, 8. C. lowa, 
Oct. 18, 1887; 34 N. W. Rep. 460. 

90. EXECUTION—Mortgage—Wrongful Levy.—Where 
an officer does not levy on chattels as subject to the 
mortgage, should the mortgage prove to be a valid lien, 
his execution will not protect him from liability for the 
levy and sale.— Williams v. Raper, 8. C. Mich., Oct. 27, 1887; 
34 N. W. Rep. 890. ; 

91. EXECUTOR — Accounting — Surcharge. An 
executor who has received payment for debt, and 
accounted for the money to the court of the domicile, 
cannot have his account surcharged in the court of 
ancillary administration.—Gray’s Estate, 8.C. Penn., May 
2, 1887; 11 Atl. Rep. 66. 

92. EXECUTORS—Sale. Under the laws of Texas, 
an executor or administrator cannot sell any property 
of the decedent without a previous order of court. Any 
sale made by him without such order is void and cannot 
be subsequently confirmed.—Ball v. Collins, 8. C. Tex., 
Nov. 4, 1887; 5S. W. Rep. 622. 


93. EXECUTORS — Statute — Year’s Support. Con- 
struction of Tennessee statute, relative to the duties of 
executors and administrators regarding the statutory 
allowance of a year’s support for the widow and the 
children of a decedent.— Rhea v. Greer, 8. C. Tenn., Oct, 
25, 1887; 5S. W. Rep. 595. 

94. EXECUTORS — Bastard — Limitations. An ad- 
ministrator on the estate of a woman, whose bastard 
son died owning real estate prior to herself, can sue in 
ejectment therefor, though he was appointed more than 
five years after the death of the intestate.—Langmade v. 
Tuggle, 8. C. Ga., April 13, 1887; 3 8. E. Rep. 666. 


95. EXECUTORS—Mortgaged Land — Jurisdiction. 
Where an administrator is in possession of land mort- 
gaged by the deceased, which the wife and heirs have 
quitclaimed to the mortgagee, the county court has no 
jurisdiction in the premises, except to order the ad- 
ministrator to surrender the widow’s dower interest.— 
Crow v. Day, 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 45. 


96. ExXECUTORS—Rents During War—Attorney’s Fees, 
A court will deal leniently in the final settlement 
of a deceased administrator’s accounts, who called for 
the estate during the war. He will be allowed reason- 
able attorney’s fees for expenses incurred and for serv- 
ices on his final settlements, except for items dis- 
allowed.—Clark v. Enbank, 8. C. Ala., July 12, 1887; 3 
South. Rep. 49. 


97. EXTORTION. A defendant proved or admitted 
to be guilty of extortion, cannot set up the defense that 
he had omitted to make charges that he might have 
lawfully made and had tendered back the excess of 
money he had received.— Turner v. Blount, 8S. C. Ark., 
Oct. 15, 1887; 5S. W. Rep. 589. 

98. EXTRADITION — Fugitive from Justice. One 
who is out of the State, when he Is sought to be sub- 
jected to its criminal process for an act done by him in 
the State, is a fugitive from justice and subject to extra- 
dition.—State v. Richter, S.C. Minn., Nov. 11, 1887; 35 N. 
W. Rep. 9. 

99. FALSE IMPRISONMENT — Arrest. Construction 
of Massachusetts statutes concerning arrest and im- 
prisonment for debt. Circumstances stated under 
which a person arrested for debt, cannot maintain an 
action for false imprisonment.—Lane v. Holman, 8. J. C. 
Mass., Oct. 21, 1887; 5 N. Eng. Rep. 149. 

100. FALSE PRETENSES — Indictment. An indict- 
ment for obtaining money under false pretenses is de- 
fective, if it fails to show by distinct averment that the 
pretenses charged to have been used were false.—State 
v. De Lay, 8. C. Mo., Nov. 14, 1887; 5 8. W. Rep. 607. 

101. FORCIBLE ENTRY AND DETAINER. Forcible 
entry and detainer will not lie to oust from possession 
one who holds real estate under a contract of pur- 















































570 


THE CENTRAL LAW JOURNAL. 


No. 24. 








chase.— Worthington v. Woods, 8. C. Neb., Oct. 18, 1887; 34 
N. W. Rep. 368. 

102. FORCIBLE ENTRY AND DETAINER—Appeal—Stay of 
Proceedings. A stay of proceedings, pending an 
appeal in an action for forcible entry and detainer, is 
discretionary with the trial court.—Gross v. Kelleher, 8. 
C. Cal., Oct. 31, 1887; 15 Pac. Rep. 362. 

1038. FORGERY — Indictment — Fraud. An indict- 
ment for forgery is sufficient if it charges the offense by 
proper description, and that it was committed with in- 
tent to defraud, without specifying any particular per- 
son as the one to be defrauded.—State v. Rucker, 8. 0. 
Mo., Nov. 14, 1887;5 S. W. Rep. 609. ’ 

104. FRauD—Purchase—Replevin. In an action of 
replevin by the vendor of goods against the vendee, 
proof that the vendee did not intend to pay and mort- 
gaged them to another creditor to avoid payment, has 
the same effect in law as though he obtained them on 
false and fraudulent representations as to his financial 
standing.—Ross v. Miner, 8. C. Mich., Oct. 27, 1887;-35 N. 
W. Rep. 60. 

105. FRaups—Statute of—Debt of Another. The 
widow of a retail dealer, who died indebted for goods, 
promised the creditors orally that she would pay the 
debt if they would sell her goods on credit, she con- 
tinuing the business: Held, that such promise, not be- 
ing in writing, was not enforceable.—Ruppe v. Peterson, 
8. C. Mich., Nov. 3, 1887; 35 N. W. Rep. 82. 


106. FRauDs—Statute of—Letters—Agent. An or- 
der by letter, signed by an agent, for trees of the value 
Of $99.50, is a compliance with the statute of frauds of 
Wisconsin.—Hawkinson v. Harmon, 8. C. Wis., Nov. 1, 
1887; 35 N. W. Rep. 28. 

107. FRAUDULENT CONVEYANCE. The mere fact 
that one who conveys property to a creditor for a 
valuable consideration is insolvent does not render the 
conveyance fraudulent and void.—Joyner v. Van Alstyne, 
8. C. Neb., Oct. 12, 1887; 34 N. W. Rep. 366. 


108. GARNISHMENT—Fraudulent Conveyance—Posses- 
sion. Where, prior to the action, the defendant sold 
the property to C, who never took possession of it, but 
it remained with the debtor, after the judgment C can- 
not be garnished as the debtor of the defendant, though 
the conveyance be in fraud of creditors.—Kiggins v. 
Woodke, 8. C. lowa, Oct. 25, 1887; 34 N. W. Rep. 789. 


109. GARNISHMENT — Mortgage —Money. Where a 
sheriff takes possession of a stock of goods at the re- 
quest of the mortgagee, and receives also some money 
of the debtor, he is liable to a creditor of the debtor for 
the money, who garnishes him before he has paid over 
the money.— Tompkins v. Hemphill, 8. C. Iowa, Oct. 27, 
1887 ; 34 N. W. Rep. 844. 

110. Girr—Causa Mortis. A gift causa mortis is 
made by delivering the property by the donor in his 
last sickness in expectation of death, then immanent, 
and upon condition that it shall belong to the donee if 
the donor dies, as anticipated, without revoking the 
gift, leaving the donee him surviving and not other- 
wise.— Henschel v. Maurer, 8. C. Wis., Nov. 1, 1887; 34.N. 
W. Rep. 926. 

111. Girt—Causa Mortis—Capacity. The donee of 
a gift causa mortis, is not called on to disprove fraud or 
to show a sound and disposing mind by the donor.— 
Vandor v. Roach, 8. C. Cal., Oct. 29, 1887; 15 Pac. Rep. 354. 


112. GUARDIAN — Sale—Bona Fide Purchaser. A 
bona fide purchaser’s title at a sale by a guardian is not 
invalidated, because the petition did not set out the 
circumstances of the estate, the guardian did not make 
oath prior thereto nor give bond, and it was doubtful 
whether he had made areport of the sale.— Fender v. 
Powers, 8. C. Mich., Nov. 3, 1887; 35 N. W. Rep. 80. 


113. GUARDIAN—Sureties — Deficit. Sureties on a 
guardian’s bond are liable for funds received by the 
guardian prior to the date of the bond, and the finding 
of the court, in settling her accounts, that there was a 
a deficit, renders them liable, though the guardian 
spent the money on the wards and could, by applying, 












































have obtained a credit therefor.—Knozx v. Kearns, 8. C. 
Iowa, Oct. 27, 1887; 84 N. W. Rep. 861. 

114. GUARDIAN AND WARD—Liability—War. — Where 
a guardian’s active duties were discharged during the 
war, he might receive and pay out confederate money, 
no bad faith or gross carelessness being shown, and a 
devastavit found should be scaled down to the value of 
the money at the time of the conversion, and the inter- 
est should not be compounded.—Stewart v. McMurray, 
8. C. Ala., June 15, 1887; 3 South. Rep. 47. 

115. HigHways—Certiorari. The decision of the 
township board on appeal from the commissioner is 
conclusive in laying outa highway, and only under 
peculiar and exceptional circumstances will it be re- 
viewed by certiorari.—Soller v. Township Board, 8. C. 
Mich., Oct. 27, 1887; 34 N. W. Rep. 888. 

116. HIiGHWAYS—Damages— Waiver. A failure to 
award damages for laying out a highway,or to agree 
in writing with the owner thereon, or to obtain his 
written release, invalidates the proceedings, and any- 
one interested may take advantage of the defect. An 
oral waiver by the owner is not estopped in pais.— 
McKee v. Hull, 8.C. Wis., Nov. 1, 1887; 35 N. W. Rep. 49. 

117, HIGHWAYS — Defects — Township — Sunday. 
Where a highway runs between two townships, a party 
traveling thereon on Sunday for a lawful purpose, who 
is injured by a defect therein, can sue the township in 
whose care that part of the road has been placed.— 
Sharp v. Evergreen, 8. C. Mich., Nov. 8, 1887; 35 N. E. Rep. 
67. 

118. HiGHWAYS — Extraordinary Freshets. The 
test, whether a township is liable for horses drowned at 
a crossing of astream swollen by a freshet, where no 
barriers or danger signals had been erected, is whether 
or not the freshet was an unusual or extraordinary one. 
—Hopkins v. Town of Rush River, 8. C. Wis., Nov. 1, 1887; 
34 N. W. Rep. 909. 

119. HOMESTEAD — Exemption. Where one buys 
land for a homestead and gives his note for the »pur- 
chase money, and that is assigned and renewed several 
times, the last note is regarded as for the purchase 
money, and the maker cannot set up the homestead 
exemption against it—Murray v. Davis, Ky. Ct. App., 
Oct. 22, 1887; 5S. W. Rep. 569. 

120. HOMESTEAD—Sale and Reinvestment. Where, 
on leave of court, a person sells her homestead, and 
takes in payment for a part of it a tract of land, an exe- 
cution creditor cannot levy on the tract, she claiming it 
as a homestead.—Mitchell v. Prater, 8. C. Ga., April 4, 
1887; 3S. E. Rep. 658. 


121. HOMESTEAD—Sale and Reinvestment—Purchaser. 
When homestead property is sold by order of the 
chancellor for reinvestment, the credltors of the home- 
stead claimant cannot levy on the property in the 
hands of the purchaser to sell the interest in reversion 
during the continuance of the homestead estate.— 
Stephenson v. Eberhart, 8. C. Ga., March 31, 1887; 3 S. E. 
Rep. 641. 

122. HUSBAND AND WIFE — Separate Earnings. 
Where, by agreement, a husband allows his wife to use 
her earnings in keeping a boarding house, to buy some 
real estate, the title to which is placed in her, her title 
will prevail over the claim of one who became her hus- 
band’s creditor after the property was paid for, though 
before the deed was made—McNaught v. Anderson, S. C. 
Ga., May 9, 1887; 3S. E. Rep. 668. 

128. INDIANS — Homicide — State Jurisdiction. —— 
Where, in an indictment for murder, the accused and 
deceased are full blooded Indians, yet the State courts 
have jurisdiction, when it does not appear that the de- 
fendant is a member of any tribe having a chief and 
tribal laws, nor that his ancestral tribe have made a 
treaty with the government, and it further appears that 
he has lived among the whites for several years.— 
People v. Ketchem, 8. C. Cal., Oct. 29, 1887; 15 Pac. Rep. 358. 

124. INFANCy—Contract. An infant living with an 
uncle, who stands in loco parentis, cannot recover for his 
services, although worth more than his support, unles 
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there is an express contract to that effect.—Ormsby v. 
Rhoades, 8. C. Vt., Oct. 15, 1887; 5 N. Eng. Rep. 129. 

125. INJUNCTION. Equity will interfere ‘by injunc- 
tion to prevent a breach of a contract by which a hotel 
keeper has granted to atelegraph company the exclu- 
sive right to establish an office on his premises.— West- 
ern Union, etc. Co. v. Rogers, N. J. Ct. Chan., October 
Term, 1886; 11 Atl. Rep. 13. 

126. INJUNCTION—Bond—Surety. In a declaration 
on an injunction bond, it is sufficient to allege the exe- 
cution of the bond, the dissolution of the injunction 
and that the debt is still unpaid. A surety on an in- 
junction bond is bound by his written ratification of the 
act of the clerk in signing his name to the bond.—Rig- 
gan v. Crain, Ky. Ct. App., Nov. 5, 1887; 5S. W. Rep. 561. 

127. INSANITY— Insolvency — Statute. Under the 
laws of Iowa, the estate of an insolvent insane person 
must be settled in the same manner as that of a dece- 
dent, but this provision does not authorize the court to 
set apart out of the non-exempt property of the insane 
insolvent a year’s support for his family.— Dutch v. Mar- 
vin, 8. C. Iowa, Oct. 18, 1887; 34 N. W. Rep. 465. 

128. INSURANCE — Foreign Insurance — Constitutional 
Law. — A State has a right to prescribe conditions 
upon which foreign insurance companies may carry on 
business within its territory.—Phenix Ins. Co. v. Burdett, 
8. C. Ind., Nov. 2, 1887; 13 N. E. Rep. 705. 

129. INSURANCE—Forfeiture— Waiver. If a policy 
of life insurance contains a stipulation that a failure to 
pay the premium upon time shall constitute a forfeiture 
of policy, and it appears that that company was in the 
habit of receiving overdue premiums without objec- 
tion, such practice is a waiver of the forfeiture stipu- 
lated.—Unsell v. Hartford, etc. Co.,U. 8. C. C. (Mo.), Oct. 
14, 1887; 82 Fed. Rep. 443. 

130. INSURANCE—Incumbrances—W aiver. Where 
a mortgage on insured property is paid off and another 
substituted, the policy providing that no incumbrance 
should be put on without the written consent of the 
secretary of the company, the local agent was power- 
less to waive the provision.—Hankins v. Rockford I. Co., 
8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 34. 

131. INSURANCE—Mortgage. A mortgagee has no 
claim upon insurance effected by the mortgagor except 
upon contract. If the mortgagor agrees to keep the 
property insured for the benefit of the mortgagee, and 
one of the companies in which such insurance is made 
becomes insolvent, the mortgagee has no right to claim 
the protection of other insurance effected by the mort- 
gagor for his own protection.—Nordyke, etc. Co. v. Gery, 
S. C. Ind., Oct. 19, 1887; 13 N. E. Rep. 683. 

132 INSURANCE—Policy._——A written policy of life 
insurance cannot be waived by parol evidence of a con- 
tract made before or after or at the time of the execu- 
tion of the policy.—National, etc. Co. v. Huckman, Ky. Ct. 
App., Nov. 5, 1887; 5S. W. Rep. 565. 

133. INTEREST—Lex Fori—Conflict of Laws. In a 

. Suit upon a promissory note, in which thereis no stipu- 
lation for interest, judgment is rendered for interest, it 
must be computed according to the law of the State in 























which the judgment is rendered.—Kopelke v. Kopelke, 8. 


€. Ind., Nov. 1, 1887, 13 N. E. Rep. 695. 

134. INTOXICATING LIQUORS — Constitutional Law — 
Privilege. In Tennessee, notwithstanding the pro- 
visions of the constitution, retail dealers in intoxicat- 
ing liquors may be made liable to a privilege tax, al- 
though they deal only in Tennessee liquors.—Kurth v. 
State, 8. C. Tenn., Oct. 29, 1887; 5S. W. Rep. 593. 

135. INTOXICATING LIQUORS—Criminal Proceedings.— 
A person holding a permit to sell intoxicating liquors 
is liable to a civil, but not a criminal action, for making 
the sales prohibited in § 1539.—State v. Douglas, 8. C. 
Iowa, Oct. 27, 1887; 34 N. W. Rep. 856. 

136. INTOXICATING LIQUORS—Damages — Premises.—— 
A building does not become liable for damages to a 
wife for causing the intoxication of her husband from 
liquors sold there, under Iowa law,if the sales were 
made to the husband prior to a knowledge thereof by 








the owner.—Arnold v. Barkalow, 8. C. lowa, Oct. 26, 1887; 
34 N. W. Rep. 807. 

137. INTOXICATING LIQuoORS—Former Conviction—In- 
dictment. A former conviction for sale of intoxi- 
cating liquors between certain dates isa bar to an in- 
dictment for thesame offense committed during a pe- 
riod which embraces any time whatever between those 
dates.— Commonwealth v. Dunster, 8. J. C. Mass., Oct. 19, 
1887; 5 N. Eng. Rep. 115. 

138. INTOXICATING LiQuoRS — General and Special 
Laws. Where, by its act of incorporation, a city is 
given exclusive power to regulate the sale of liquor 
therein, but by a subsequent act the county wherein 
the city was could by vote prohibit its sale, save that 
physicians might give it to their patients, and the 
county so voted, the power of the city was taken away, 
and a subsequent ordinance, requiring physicians to re- 
port monthly to whom they had furnished liquor, is 
void.— Turner v. Forsyth, 8. C. Ga., April 15, 1887; 3 S. E. 
Rep. 649. 


139. INTOXICATING LIQUORS — Manufacturers’ Tax — 
Sale at Retail. A manufacturer of beer, who has 
paid his tax as a manufacturer, cannot, under Michigan 
law, sell beer at retail under such license.—People v. 
Greiser, S.C. Mich., Nov. 3, 1887; 35 N. W. Rep. 87. 

140. INTOXICATING LIQUORS — Notice. “I forbid 
you selling or delivering liquor to I. N. Taylor. (Signed) 
I. N. Taylor, Jr.”” This is a sufficient notice to sellers of 
liquor, under the Massachusetts statutes. — Taylor v. 
Carroll, 8. J. C. Mass., Oct. 19, 1887; 5 N. Eng. Rep. 122. 

141, INTOXICATING LIQUORS — Pleading. A com- 
plaint stating that the defendant is guilty of keeping a 
tenement for the sale of intoxicating liquors, is suffi- 
ciently certain.—Com lth v. Gallagher, 8. J.C. Mass., 
Oct. 19, 1887; 5 N. Eng. Rep. 116. 

142. INTOXICATING LIQUORS—Statute — Repeal.——The 
general statutes of Kentucky prohibits the sale of 
liquors by distillers in less quantities than a quart, but 
permits sales in larger quantities. A special statute, 
applicable only to Fleming county, permits the sale in 
quantities exceeding ten gallons: Held, that the general 
statute is repealed by the local act.—Stickrod v. Common- 
wealth, Ky. Ct. App., Nov. 10, 1887; 5S. W. Rep. 580. 


143. JUDGMENT—Clerical Error.—Amendment on Ap- 
peal. A judgment against an administrator on a 
note made by the deceased, read that execution might 
be levied upon the goods and chattels and lands and 
tenements of the deceased. Such judgment may be 
amended on appeal by leaving out the words lands and 
tenements.—Speigner v. Farquhar, 8. C. Ala., June 30, 
1887; 3 South. Rep. 47. 

144, JUDGMENT—Confession. When one appears 
before a justice and confesses judgment, such judgment 
is not valid, unless the assent of the party in whose 
favor it was confessed is,shown. Such assent will be 
presumed if that party had previously brought suit.— 
Flanigan v. Continental Ins. Co., 8. C. Neb., Oct. 18, 1887; 34 
N. W. Rep. 367. 

145. JUDGMENT—Default—Evidence. In a suit on 
two notes, one of which was not due, plaintiff alleged 
that by a bond the second became due on default in 
payment of the first: Held, that final judgment on the 
second note could not be given without evidence to es- 
tabjish the right to recover.—Sanner v. Sayne, 8. C. Ga., 
March 22, 1887; 3S. E. Rep. 651. 

146. JUDGMENT—Notice—Warrantor. A judgment 
of eviction against the vendee binds his vendor, in an 
action for breach of warranty, when the vendor had 
knowledge of the suit and advised and authorized the 
employment of counsel.— Marsh v. Smith, 8. C. lowa, Oct. 
27,1887; 34 N. W. Rep. 866. 

147. JUDGMENT—Res Adjudicata. Where plaintiff 
and defendant both claim the same land, the former 
under contract with the deceased owner, the latter by 
purchase at the administrator’s sale, and had a decree 
for a specific performance: Held, that the plaintiff who 
had appeared in the suit for specific performance 
claiming the purchase money, was concluded by the 
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decision of that suit.—Nelson v. Nelson, 8. C. Penn., Oct. 
4, 1887; 11 Atl. Rep. 61. 

148. JURISDICTION—Justice of the Peace. In Mary- 
land, a justice of the peace has jurisdiction to try cases 
involving the right of possession to real property. An 
appeal lies from his judgment to the circuit court, the 
decision of which is final.—Burreli v. Samm, Md. Ct. 
App., Nov. 8, 1887; 11 Atl. Rep. 56. 

149. LANDLORD AND TENANT—Ejectment Without No- 
tice. A landlord can bring ejectment without no- 
tice, when the tenant for a long time has denied and 
resisted plaintiff's claim to the possession.—Evans v. 
Enloe, 8. C. Wis., Nov. 1, 1887; 34 N. W. Rep. 918. 

150. LIBEL—Slander—Witness. Where a witness, 
under examination, interjects into his testimony slan- 
derous matter not responsive to the question, he is lia- 
ble in an action forslander. Thejury are the judges of 
the pertinency of the answers alleged to be slanderous. 
—Shodden v. McElwee, 8.C. Tenn., Nov. 1, 1887; 5 8. W. 
Rep. 602. 

151. LIBEL—Verdict—Prejudice. In Georgia, the 
verdict of the jury in a libel case should stand, unless it 
appear from the facts that the jury was influenced by 
improper motives.—Brown v. Autrey, 8. C. Ga., April 6, 
1887; 3S. E. Rep. 669. 

152. LIMITATION —Action — Damages by Death. 
Under the statute law of Kentucky, an action to recover 
for death must be brought within one year after the 
cause of action accrues. The statutes, authorizing de- 
lay for disability, such as infancy, coverture, etc., ap- 
plies only when there is no widow or administrator 
who has a right to sue.—Louisville, etc. Co. v. Sanders, 
Ky. Ct. App., Nov. 5, 1887; 5 8. W. Rep. 563. 

158. LIMITATION—Dismissal of Suit—Renewal. —— The 
law, allowing a suit to be brought within six months 
after it has been dismissed or discontinued, does not 
apply when the suit was dismissed for lack of service.— 
McGhee v. Gainesville, 8. C. Ga., April 2, 1887; 3 S. E. Rep. 
670. 

154. LIMITATIONS—Statute of—School Districts.——The 

















. statute of limitations runs for or against school dis- 


tricts as it does for or against individuals.—May v. School 
District 22,8. C. Neb., Oct. 18, 1887; 34 N. W. Rep. 377. 

155. MANDAMUS — County Treasurer — Ordinary. 
When an ordinary of a county deposits funds collected 
lawfully, with the county treasurer, mandamus may 
issue to compel the county treasurer to honor the ordi- 
nary’s orders on the fund.—Shannon v. Reynolds, 8. ©. 
Ga., April 14, 1887; 3S. E. Rep. 563. 

156. MARRIAGE PROMISE—Seduction—Damages. If 
a seduction is accomplished, in reliance upon a prom- 
ise of marriage, the jury, in an action for a breach of 
the promise, may increase the damages. — Giese v. 
Schultz, 8.'C. Wis. Nov. 1, 1887; 34 N. W. Rep. 913. 


157. MASTER AND SERVANT—Defective Machinery. 
A servant who, in the discharge of his duty, is injured 
by a fall caused by a defect in the machinery not known 
by him, but which was known to the master, may re- 
cover damages for such injury.—Central, etc.Co. v. Texas, 
etc. Co., U. 8. C. C. (Mo.), Oct. 10, 1887; 82 Fed. Rep. 448. 


158. MASTER AND SERVANT — Injuries — Notice — Con- 
tract. Where a brakeman is injured in uncoupling 
cars in motion, the defendant can introduce in evidence 
the written contract signed by the plaintiff, wherein 
such action was expressly prohibited.—Sedgwick v. Illi- 
nois C. R. Co., 8. C. lowa, Oct. 26, 1887; 34 N. W. Rep. 790. 


159, MASTER AND SERVANT—Negllgence—Statutory Lia- 
bility. >A railroad company is liable to an employee, 
though not employed in the operation of the road, in- 
jured by its operation by the negligence of those charged 
with responsibility with respect to the movement of the 
train, under the Iowa law.—Pierce v. Central, etc. R. Co., 
8. C. Iowa, Oct. 25, 1887; 34 N. W. Rep. 783. 

160. MINING CLAIM—Adverse—Compliance With Law. 
Under the act of congress of 1881, itis proper, in an 
adverse suit, to submit to a jury the question, whether 
the defendant has a valid claim by compliance with the 























laws.—McCaig v. Bryan, 8. C. Colo., Oct. 18, 1887; 15 Pac. 
Rep. 413. 

161. MORTGAGE—Equity of Redemption—Merger. — 
A mortgagee who buys at assignee’s sale the equity of 
redemption of the insolvent mortgagor, unites the com- 
plete title in himself. Such purchase does not extinguish 
the mortgage debt.—Clark v. Jackson, 8. C. N. H., July 15, 
1887; 11 Atl. Rep. 59. 

162. MORTGAGE—Husband and Wife—Redemption.— 
Where a husband and wife execute two mortgages on 
his land, the earlier of which is foreclosed, and the title 
thereby obtained is subsequently conveyed to her, there 
can be no redemption of that mortgage against her.— 
Toliver v. Morgan, 8. C. lowa, Oct. 27, 1887; 34 S. W. Rep. 
858. 

163. MORTGAGE—Life Estate — Estoppel. Where it 
is sought to foreclose a mortgage on a life estate and to. 
obtain judgment against the mortgagor, the latter may 
prove the termination of the life estate, and its acquire- 
ment by another, and that his only interest is in the 
distribution by a trustee of its fruits.—Cuthrell v. Haw- 
kins, 8. C. N. Car., Oct. 24, 1887; 3S. E. Rep. 672. 

164. MORTGAGES—Recording — Notice. The record 
of two mortgages does not constitute notice of the 
superior equity of the junior mortgage, unless there is 
something in the record which indicates that the mort- 
gage junior in record was intended as a senior lien.— 
Powers v. Lafler, 8. C. Iowa, Oct. 27, 1887; 34 N. W. Rep. 859. 

165. MORTGAGE—Sale—Execution. Where land is 
sold under execution, it need not be offered in govern- 
ment forties, when a homestead has been platted on it. 
It is no ground for setting aside the sale, that the cred- 
itor bought the land for less than it was worth, nor was 
it necessary to adjourn the sale because the mortgagee, 
the judgment creditor, was the only bidder.—Equitable 
T. Co. v. Shrope, 8. C. Iowa, Oct. 27, 1887; 34 N. W. Rep. 
867. 

166. MUNICIPAL CORPORATIONS—Control Over Streets. 
Under Iowa law, a city can vacate a part of the 
width of a street and widen another street.— Williams v. 
Carey, 8. C. Iowa, Oct. 26, 1887; 34 N. W. Rep. 813. 


167. MUNICIPAL CORPORATIONS—Impounding and Sell- 
ing Stock.——An ordinance requiring a village marshall 
to impound and sell stock found running at large, is 
valid.— Brophy v. Hyatt, 8. C. Colo., Oct. 18, 1887; 15 Pac. 
Rep. 399. 

168. MUNICIPAL CORPORATIONS—License—Intoxicating 
Liquors. An ordinance of a city, imposing a license 
fee of $200 per annum for keeping a saloon, is valid.— 
Ex parte McNally, 8. C. Cal., Oct. 29, 1887; 15 Pac. Rep. 368. 


169. MUNICIPAL CORPORATIONS — Negligence — Sewer. 
If a sewer in a city is of such a character that, in 
planning it, the services of an expert are necessary, the 
city is liable for negligence if such sewer is planned and 
constructed without the aidof such expert. But ifthe 
city employs an expert, and without the fault of the city 
his plans prove defective and damages ensue, the city 
is not liable.—City of Terre Haute v. Hudnut, 8S. C. Ind., 
Nov. 1, 1887; 13 N. E. Rep. 686. 


170. MUNICIPAL CORPORATIONS — Streets — Removing 
Soil. A municipal corporation can only take such 
material from astreet asthe construction or repair of 
the street requires. The owner of the fee owns the soil, 
and one owning land abutting on a street, is pre- 
sumptively the owner in fee of the street.—Rich v. City 
of Minneapolis, 8. C. Minn.; Nov. 8, 1887; 35 N. W. Rep. 2. 

171. NEGLIGENCE—Contributory Negligence. It is 
contributory negligence for a person to attempt to pass 
between the cars of a train that is likely to move at any 
moment.—Lake Shore, etc. Co. v. Pinchin, 8. C. Ind., Oct. 
20, 1887; 13 N. E. Rep. 677. 

172. NEGOTIABLE INSTRUMENTS—Bona Fide Holder— 
Trust—Deed—Consideration. A bona fide indorsee 
for value of a note given for the purchase money of 
land is not affected by the fuilure of consideration, al- 
though the defendant relied upon the deed of trust se- 
curing the note upon the land. An indorsee who re- 
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eeives a note without recourse is not barred of his re- 
eourse against the maker.— Mayes v. Robinson, 8. C. Mo., 
Nov. 14, 1887; 5 8. W. Rep. 611. 

173. NEGOTIABLE INSTRUMENT —Consideration—Satis- 
faction. Where, in an action on a promissory note, 
the defendant avers and proves that he had performed 
his share of the terms of an agreement which was a 
eomplete satisfaction of the note: Held, to constitute a 
good defense as the agreement did not vary the written 
eontract.— Tucker v. Tucker, 8. C. Ind., Nov. 3, 1887; 18 N. 
KE. Rep. 710. 

174. NEGOTIABLE INSTRUMENTS — Estoppel. One 
who transfers an overdue note to an assignee and 
clothes him with the usual indicia of title, is estopped 
to deny, as against athird person without notice, that 
such assignee had a good title to the note.—Moore v. 
Moore, S. C. Ind., Oct. 18, 1887; 13 N. E. Rep. 673. 

175. NOTARY PUBLIC — Affidavit — Mortgage. The 
affidavit of two competent witnesses in the matter of 
claim of title upon foreclosure of mortgage and entry, 
may be taken by a notary public.—Murphy v. Murphy, 8. 
J.C. Mass., Oct. 21, 1887; 5 N. Eng. Rep. 125. 

176. OBLIGATION—Future Support. Where an ob- 
ligation has been given for the future support of the 
obligee it is not subject to attachment by trustee pro- 
cess.— Dickinson v. Dickinson, 8. C. Vt., Oct. 28, 1887; 5 N. 
Eng. Rep. 133. 

177. OFFICE — Certiorari — Municipal Court. The 
title of a person to the judgeship of the recorder’s court 
of a city cannot be tried on a certiorari to his judgment 
as a recorder, it not being alleged that any other person 
is the duly elected and qualified recorder. Providing 
for the creation of a recorder’s court in the act of in- 
corporation of a city does not render the act unconsti- 
tutional.—People v. Gobles, 8. C. Mich., Nov. 3, 1887; 35 N. 
W. Rep. 91. 

178. PARTITION—Sale—Lien. Where the adminis- 
trator asks the sale of land set off in partition to the 
deceased, subject to a payment charged thereon in fa- 
vor of another heir, to which petition such heir is made 
a party, he after the sale having made no objection, is 
estopped to claim a lien on that land.—Grimes v. Taft, 8. 
C. N. Car., Oct. 24, 1887; 3 S. E. Rep. 674. 

179. PARTNERSHIP—Breach—Sharing Assets.——Where 
A repudiates his partnership with B, and endeavors to 
defeat a suit by B against C relative to a contract be- 
tween B and C, in which the partnership were inter- 
ested, A cannot claim any interest in the judgment ob- 
tained by B against C.—Miller v. Chambers, 8. C. Iowa, 
Oct, 27, 1887; 34 N. W. Rep. 830. 

180. PARTNERSHIP — Dissolution —Notice—Notes. 
A note of apartnership given after its dissolution is 
binding on all the members, if the payee was ignorant 
of the dissolution, and an acknowledgment thereof by 
one member of the firm, before it was barred, is bind- 
ing on all the members, if at such time the payee did 
not know of the dissolution.—Clement v. Clement, 8. CO. 
Wis., Nov. 1, 1887; 35 N. W. Rep. 17. 

181. PARTNERSHIP—Division of Profits—Capital. 
Where one partner is to furnish the articles dealt in 
and the other is to sell them, the latter is not liable for 
contribution to the former for payments made by him 
on a partnership note given for such articles.—Morris v. 
Neel, 8. C. Ga., April 6, 1887; 3S. E. Rep. 643. 

182. PARTNERSHIP — Evidence. Where the pre- 
ponderance of evidence tends to show that a partner- 
ship existed between the parties defendant and that the 
firm is liable for the goods sold, the judgment will not 
be set aside.— Atwood v. Peregoy, 8. C. Neb., Oct. 18, 1887; 
34. N. W. Rep. 378. 

183. PARTNERSHIP—Individual Creditors—Priority.— 
Where a partnership creditor attaches partnership 
property after it has been seized on execution for the 
debt of one partner, and obtains judgment, he is en- 
titled to priority in payment out of the proceeds.—Pow- 
ers v. Powers, 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 53. 

184. PARTY WALL — Contribution. Where a lot 
owner erects a party wall and the owner of the ad- 



































jacent lot utilizes it by erecting a building adjoining it, 
is liable for one-half the value thereof; so is any pur- 
chaser from him.—Pew v. Buchanan, 8. C. lowa, Oct. 15, 
1887 ; 34 N. W. Rep. 453. 

185. PENITENTIARY — Warden. —— Construction of 
Kentucky statutes giving to certain commissioners the 
power to remove the warden of the State penitentiary. 
Duties of those commissioners in the exercise of that 
power.—South v. Commissioners, etc., Ky. Ct. App., Oct. 20, 
1887; 5S. W. Rep. 567. 

186. PLEADING — Contract — Non-performance. 
Facts excusing plaintiff for non-performance of the 
conditions of the contract, when essential to a right of 
action, must be alleged in the complaint in a suit on 
the contract.— Boon v. State Ins. Co., 8. CO. Minn., Nov. 11, 
1887; 34 N. W. Rep. 902. 

187. PLEADING—Defense—Special Plea. In Micbi- 
gan, notice of an intended defense must be given where 
the common law requires a special plea.—Rawlings v. 
Cole, 8. C. Mich., Nov. 3, 1887; 35 N. W. Rep. 66. 

188. PLEADING—Evidence—Killing Stock. Where 
it is averred that stock had casually and without fault 
of the owner strayed upon the track, where they were 
killed, owing to the careless and negligent management 
and running of the locomotive and cars, the plaintiff 
cannot prove that the cattle came through an open 
gate upon the track.—Jahant v. Cent. Pac. R. Co., 8. C. 
Cal., Oct. 31, 1887; 15 Pac. Rep. 362. 

189. PLEADING—Motion to Make Definite. A mo- 
tion to make a pleading more definite and certain, only 
reaches such ojections which are apparent in the plead- 
ing.— Todd v. Minneapolis, etc. R. Co.,8.C. Minn., Oct, 12, 
1887; 35 N. W. Rep. 5. 

190. PRACTICE —De positions—Deponent Present. 
Depositions taken under Code Civil. Proc. Cal. § 2021, 
subd. 1, may be read, though the deponent is present in 
court.— Newell v. Desmond, 8. C. Cal., Nov. 3, 1887; 15 Pac. 
Rep. 369. 

191. PRACTICE — Filing Complaint — Publication. 
Where the complaint is properly indorsed, but was 
kept all the time in his office by the plaintiff’s attorney, 
a service by publication is not valid.— Witte v. Meyer, 8. 
C. Wis., Nov. 1, 1887; 35 N. W. Rep. 25. 

192. PRACTICE— Instructions. Where exceptions 
are taken to the charge of the court tothe jury to the 
effect that the latter was instructed as to matters of 
fact, the court may recall and amend its instructions so 
as to obviate the objection.—Commonwealth v. Cliford,8 
J.C. Mass., Oct. 19, 1887; 5 N. Eng. Rep. 121. 

193. PRACTICE—Instructions — Jury. Where jthe 
court, in submitting the issues to the jury, simply sets 
out the pleadings and then gives instructions, clearly 
stating the facts rquired to be proved, the statement of 
the issues is sufficient. It is not error to allow the 
pleadings to go to the jury room.—Dorr v. Swmerson, 8. C. 
Iowa, Oct. 24, 1887; 34 N. W. Rep. 752. 

194. PRACTICE—Jury—Challenge. In a suit against 
a municipality, itis a good ground of challenge to a 
juror that he is a tax-payer therein.—Xendali v. City of 
Albia, 8. C. lowa, Oct. 27, 1887; 34 N. W. Rep. 833. 

195. PRACTICE — Motion to Dismiss—New Trial. 
When a motion to dismiss has been denied and a bill of 
exceptions taken pendente lite, and the trial was a mis- 
trial, the motion cannot be urged at a second trial be- 
fore another judge.—Runnals v. Aycock, 8. C. Ga., April 
15, 1887; 3S. E. Rep. 657. 

196. PRACTICE—Referee’s Report—Alteration. It is 
erroneous to set aside a referee’s report and dismiss as 
to one defendant and render judgment against the 
other. The action of the court in setting aside the find - 
ings of fact will not be disturbed, unless such ruling is 
clearly against the evidence.—ZLyons v. Harris, 8. C. 
Iowa, Oct. 27, 1887; 34 N. W. Rep. 864. 

197. PRACTICE— Verdict—Reconsideration. Where 
the court refuses to accept a verdict of $1 damages, 
saying that the plaintiff must receive substantial dam- 
ages, if any, and thejury retire and report a disagree- 
ment, and are discharged, it must be held that there 
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was no verdict.—State v. Clementson, 8. C. Wis., Nov. 1, 
1887; 35 N. W. Rep. 56. 


198. PRINCIPAL AND AGENT—Payment—Authority.— 
Where a mortgagor pays the mouey loaned to U, who 
had negotiated the loan for the mortgagor, who depos- 
ited a part of the money to the credit of the mortgagee 
and appropriated the rest, the mortgagee’s agent being 
D, who only communicated with C through an attorney, 
who thought C was the mortgagor’s agent, the payment 
to C only discharges the mortgage to the extent of the 
money deposited to the mortgagee’s credit, which the 
mortgagee accepted without knowing the source.—Art- 
ley v. Morrison, 8. C. Iowa, Oct. 25, 1687; 34. N. W. Rep. 778. 


199, PRINCIPAL AND SURETY—Contribution—Demand— 
Affidavit—Fraudulent Grantee. A surety may pay 
a judgment against his principal, although the execu- 
tion issued thereon is irregular,,and may sue his co- 
surety without demand for contribution. Where the 
surety has made the affidavit to obtain the right of sub- 
rogation, another surety, who subsequently con- 
tributes, need not make his affidavit. A fraudulent 
grantee must hold the property intact for the benefit of 
his grantor’s creditors, and is liable for any dimfnution 
of its value through him.—Mason v. Pierron, 8. C. Wis., 
Nov. 1, 1887; 34 N. W. Rep. 921. 


200. PUBLIC RECORDS—Taking Copies. Any per- 
son, during business hours, may take copies or ab- 
stracts from the records of deeds to make an abstract 
of records for himself, under the supervision and con- 
tre] of the register of deeds.—Hanson v. Eichstaedt, 8. C. 
Wis., Nov. 1, 1887; 35 N. W. Rep. 30. 


201. PUBLIC LANDS. When public lands have been 
granted absolutely to a railroad company they are with- 
drawn from all liability to pre-emption. Rulings upon 
the rights to public lands of the Atlantic & Pacific Rail- 
road Company and Southern Pacific Railroad Com- 
pany.—Southern, etc. Co. v. Orton, U. 8. C. C. (Cal.), Dec. 
15, 1879 ; 32 Fed. Rep. 457. 


202. PUBLIC LanDsS—Purchase—A flidavit.———One who 
has gone on public land and examined it as indicated 
by a guide, may make the affidavit that he knew the 
land and its exterior bounds, and that there were no 
settlers on it.—Price v. Beaver, 8. C. Cal., Oct. 29, 1887; 15 
Pac. Rep. 356. 


203. PUBLIC LANDS—Railroad Grants. The grant 
of public lands to the Southern Pacific Railroad Com- 
pany under the act of congress of March 8, 1871, is valid, 
said company having complied with the conditions pre- 
scribed by said act.—Southern, etc. Co. v. Poole, U. 8. C. C. 
(Cal.), Aug. 22, 1887; 32 Fed. Rep. 451. 


204. QUIETING TITLE—Common Source — Judgment — 
Purchaser. In an action to quiet title, when both 
parties claim title from one source, neither can im- 
peach it; nor can plaintiff have the judgment under 
which defendant claims title set aside as fraudulent, 
when ten years had passed since its rendition. A pur- 
chaser under a judgment obtained on constructive 
service is a bona fide purchaser prior to an effort by the 
defendant to obtain a new trial.—Kellar v. Stanley, Ky. 
Ct. App., Oct. 29, 1887; 5 S. W. Rep. 477. 


205. QUO WARRANTO—Equity. Quo warranto is the 
proper mode testing title to office. Such title cannot be 
examined upon a bill in equity filed by parties who have 
no personal interest in the matter.—Hinckley v. Breen,8. 
C. Conn., August, 1887; 4 N. Eng. Rep. 806. 


206. QUO WARRANTO—Pleading— Statute. An in- 
formation inthe nature of quo warranto should state 
distinctly all the facts upon which the application is 
based. Construction of Indiana statutes concerning 
officers and terms of office.—Barrett v. State, 8. C. Ind., 
Oct, 22, 1887; 13 N. E. Rep. 677. 


207. RAILROAD—Iusurance. Circumstances stated 
under which a hotel, appurtenant to the Omaha divis- 
ion of a railroad, was held to be under the control of 
the receiver of that division, and upon its destruction 
by fire the insurance money to be paid to him, and no 





























to the receiver of the Wabash company.— United States, 
etc. Co. v. Wabash, etc. Co.,U. 8. C. C. (Iowa), Sept. 28, 
1887; 32 Fed. Rep. 480. 


208. RAILROAD—Covenant. Where one sold land 
to a railroad company, which covenanted with him 
that it would use said land for railroad purposes, and 
when it ceased to do so the land should revert to him: 
Held, that this covenant was not obligatory upon a 
company which had bought out the railroad property 
at foreclosure sale.—Hoard v. Chesapeake, etc. Co., U. 8. 8. 
C., Nov. 7, 1887; 8S. C. Rep. 74. 


209. RAILROAD—Damages—Statute. A petition in 
an action for damages which states that a fire was 
caused by the operation of a railroad, is sufficient, un- 
der the laws of Iowa, although it does not charge that 
the railroad company was guilty of negligence.—Rose v. 
Chicago, etc. Co., S. C. lowa, Oct. 14, 1887; 34 N. W. Rep. 
450. 


210. RAILROAD—Municipal Bonds—Pleading.— Where, 
in an action upon bonds issued by a municipal corpo- 
ration, it appears upon the face of the bonds that they 
were issued under an act of the State legislature, which 
was invalid, the action cannot be sustained upon the 
authority of a later act authorizing the issue of such 
bonds, and a demurrer was properly sustained.— Gilson 
v. Town of Dayton, U.S. 8. C., Oct. 24, 1887; 8S. C. Rep. 66. 


211. RECEIPT—Written Instrument—Evidence. A 
receipt for damages sustained from a defective highway 
is an agreement that it satisfies all claims on account 
of such defect. Such receipt cannot be varied by parol 
evidence of any agreement—Squires v. Amherst, 8. J. C. 
Mass., Oct. 21, 1887; 5 N. Eng. Rep. 148. 


212. RECORDs—Right to Inspect. Thuse making 
abstracts of title for others, have a right to inspect the 
records of deeds to make tract indexes, subject to rea- 
sonable regulations by the recorder of deeds.—State v. 
Rachac, 8. C. Minn., Oct. 28, 1887; 35 N. W. Rep. 7. 

2138. REMOVAL OF CAUSES—Remand—Appeal. No 
appeal or writ of error lies from an order of a circuit 
court remanding to the State court a cause improperly 
removed after the act of March 3, 1887, went into oper- 
ation. Rulings construing that act of congress.— Morey 
v. Lockhart, U. 8. 8. C., Oct. 24, 1887; 8 S. C. Rep. 65. 


214. REPLEVIN—Execution—Change of Possession.— 
Where A replevies goods scized by the sheriff under an 
execution against B, who had sold the store to A, but 
continued to work therein, and the sheriff claims there 
has not been a valid change of possession, the sheriff 
must prove that the goods seized once belonged to B.— 
Newell v. Desmond, 8. C. Cal., Nov. 8, 1887; 15 Pac. Rep. 369. 


215. SALE—Conditional—Attachment. Where ma- 
chines are attached as the property of A, and after- 
wards the contract of sale, whereby until payment the 
title remains in B, is filed in favor of the attaching 
creditors without knowledge of the terms of the con- 
tract, the title must be presumed to be in A.—Rawson M. 
Co. v. Richards, 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 40. 


216. SALE — Conditional —Attachment.———To defeat 
an attachment on the ground that the debtor held the 
property under a conditional sale with the title in the 
vendor, which contract had been recorded, knowledge 
thereof prior to the attachment must be brought home 
to the attaching creditor personally.— Thomas v. Rich- 
ards, 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 42. 

217. SCHOOLS — Districts — Auditing Accounts. 
Where the township board in 1881 settled the school 
fund due to each of the four districts in the township, 
after frequent changes of their boundaries, and such 
settlement was accepted and acted on by the districts, 
it should not be disturbed in 1885.—School District v. 
Riverside, 8. C. Mich., Oct. 27, 1887; 34 N. W. Rep. 886. 


218. SETTLEMENT—Matters Included. It is compe- 
tent to show by any relevant testimony what items en- 
ter into a settlement, when one sued for is claimed to 
be barred by the settlement.—Hicks v. Leaton,8. C. Mich., 
Oct. 27, 1887; 34. N. W. Rep. 880. 
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219. STATUTES — Repeal. Where one statute re- 
peals another, but by one of its sections permits that 
other to remain in force in some respects up to a cer- 
tain date, the penalties prescribed by the repeal act 
continue in force up to that date.— Thomas v. Common- 
wealth, 8. C. Penn., Oct. 5, 1887; 11 Atl. Rep. 63. 


220. SURETY — Co-surety — Contribution. Where 
two sureties have paid the debt and one of them has 
received money by way of indemnity from a person 
other than the common debtor, he cannot be made to 
pay to his co-surety by way of contribution any part 
of the money so received by him.—Hutchinson v. Roberts, 
Del. Ct. Chan., Sept. 10, 1887; 11 Atl. Rep. 48. 


221. SuRVEY—Boundaries. When two descriptive 
calls are made in a survey, both of equal dignity, 
preference will be given to that which most accords 
with the entire description.—Harrell v. Morris, 8. C. Tex., 
Oct. 25, 1887;5 S. W. Rep. 625. 


222. SURVEYS—Boundaries. Where it was intended 
by State surveying officers in making a location to in- 
clude all the land within adjacent surveys, the estab- 
lished lines of those surveys form the boundaries of 
the more recent surveys.—Moore v. Riley, 8. C. Tex., Oct. 
21, 1887;5 S. W. Rep. 618. 


223. TAXATION—Insurance Company—Legislature.—— 
An act of the legislature taxing foreign insurance com- 
panies a percentage on the premium received on prop- 
erty insured in acity,the money to constitute a fire- 
men’s relief fund, is unconstitutional.—San Francisco v. 
Liverpool Ins. Co.,8. C. Cal., Nov. 10, 1887; 15 Pac. Rep. 380. 


224. TAXATION—Redemption—Estoppel. When the 
owner of land redeems it from a tax-sale, and the 
money is returned to him as holder of the tax-certifi- 
cate, he cannot claim the sale and certificate to have 
been invalid in a suit by the county to recover the dif- 
ference between the amount repaid him and the 
amount due him.—County of Emmet v. Griffin, 8. C. Iowa, 
Oct. 26, 1887; 34 N. W. Rep. 792. 


225. TAXATION — Requirements. Taxes are void, 
when the taxes have not been entered and extended on 
the original assessment rolls, and when the rolls and 
tax-lists sent to the treasurer are not copies of the 
original rolls. When the return of delinquent taxes is 
not subscribed nor sworn to by the township treasurer, 
a tax-title therefor is void.—Seymour v. Peters, 5.C. Mich’, 
Oct. 27, 1887; 35 N. W. Rep. 62. 

226. TAXATION — Sale — Assignment —Date. Parol 
evidence is admissible to show, when the certificate of 
the assignment of the right of the State in land bid in 
for it at a tax-sale was delivered to the purchaser.— 
Pigott v. O'Halloran, 8. C. Minn., Nov. 8, 1887; 35 N. W. 

tep. 4. 




















227. TAXATION — Savings Banks. The statute of 
Iowa, which prescribes a mode of assessing for taxation 
the shares of capital of savings banks different from 
that of the taxation of national banks, is not unconsti- 
tutional.—Davenport Nat. Bank v. Board of Equalization? 
U.S. 8. C., Oct. 31, 1887; 8S. C. Rep. 73. 


228. TELEGRAMS—Delay in Delivery — Damages. 
When a telegram is received at the place to which it is 
sent three days before its delivery, the company must 
explain the delay, and for such negligence the sender 
can recover his actual damages, notwithstanding the 
stipulation on the blank used stated that it was agreed 
that in such case the sender could not recover more 
than ten times the cost of the dispatch, and where the 
dispatch is from one attorney to another on the busi- 
ness of a client of both, the client can recover the dam- 
ages sustained by him.—Harkness v. Western U. T. Co., 8. 
C. Iowa, Oct. 26, 1887; 34 N. W. Rep. 811. 


229. TRESPASS—Title — Costs. A denial upon in- 
formation and belief of the plaintiff’s title in an action 
for trespass to real property, puts the plaintiff's title in 
issue. In such case, if the judgment is for the plaintiff 
and for less than $50, the plaintiff is entitled to full costs. 
—Mazim v. Wedge, 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 11. 

















230. TROVER — Finding Money — Inquiry. Where 
one finds money under circumstances charging him 
with notice that it belongs to a certain person, he must 
suitably inquire for the owner before using the statute 
regulating the disposition of lost money. —Sovern v. 
Yoran, 8. C. Oreg., Jan. 31, 1887; 15 Pac. Rep. 895, 


231. TROVER—Title—Third Party. In an action of 
trover, the defendant may prove the title to be in a 
third party.—Seymour v. Peters, 8. C. Mich., Oct. 27, 1887; 
35 N. W. Rep. 62. 


232. TrRusTS—Resulting—Husband and Wife.——Where 
the wife furnishes half the money to buy a homestead, 
under an agreement with the husband that the deed 
should be made to her, but with her knowledge it is 
made to him, under Wisconsin law, no trust arises in 
her favor.—Skinner v. James, 8. C. Wis., Nov. 1, 1887; 35 N. 
W. Rep. 87. 


233. VENDOR AND VENDEE—Deed—Assignment. A 
deed duly acknowledged but not recorded passes the 
title to the grantee, and makes the land subject to 
execution against him. An assignment indorsed on 
such a deed, but neither acknowledged or recorded, 
does not pass the title to the vendee.—Newsom v. Kurtz, 
Ky. Ct. App., Nov. 8, 1887; 5S. W. Rep. 575. 


234. VENDOR AND VENDEE—Rescission—Consideration. 

—A vendor cannot annul a sale because of lesion 
beyond moiety of property previously donated to the 
vendor by the vendee, when he alleges the price men- 
tioned was not paid, and does not allege error, imposi- 
tion or fraud in withholding it.—Mc Williams v. Mc Wil- 
liams, 8. C. La., Oct. 19, 1887; 3 South. Rep.{62. 


235. WILL—Child Omitted. Under Wisconsin laws, 
it must be made very clear, that a child, or the issue of 
a deceased child, was omitted by mistake or accident 
from the will, before the deceased can be held to have 
died intestate as to such party.—Moon v. Evans, 8. C. 
Wis., Nov. 1, 1887; 35 N. W. Rep. 20. 


236. WILL — Construction — Pleading. A bill in 
equity to construe a will, the question being whether it 
was suflicient to pass real estate, making parties to the 
suit all the legatees and devisees under such will, is de- 
murrable, although in point of fact all the heirs at law 
were parties either as legatees or devisees.—N. J. Ct. 
Chan., Oct. 1886; 11 Atl. Rep. 13. 


237. WILL—Life-estate. Where one devises land 
to his son in fee-simple, and by a codicil made after his 
son’s death devises the same land to the widow of his 
son “while remains his widow” in fee-simple. Held, 
that she took only a life-estate terminable on her mar- 
riage.—Appeal of McGuire, 8. C. Penn., October Term, 
1887; 11 Atl. Rep. 72. 


238. Wi1LL—Undue Influence—Capacity. Influence 
acquired over a testatrix by kindly and dutiful service 
is not undue, and will not authorize a decision that a 
will in favor of such persons isinvalid. The burden of 
proof to establish testamentary incapacity is on the 
contestant.— McCulloch v. Campbell, 8. C. Ark., Oct. 15, 
1887; 5S. W. Rep. 590. 


239. WILL — Verdict, Special — Indefinite. Where, 
by agreement the issue in a will contest submitted to 
the jury was, whether the document offeredjfor probate 
was executed under undue influence of A, or of B, or of 
any other person, and the jury responded, yes: Held 
that the verdict was not too indefinite to warrant 
judgment setting aside the will.—Jn re Cahill, 8. C. Cal 
Nov. 5, 1887; 15 Pac. Rep. 364.. 


240. WILL—Witnesses—Testamentary Capacity. A 
witness to a will, need not know the nature of the in- 
strument, and it will be presumed the testator signed 
it first. One contesting the probate of a will has the 
burden of proof to show testamentary incapacity. — 
Allen v. Griffin, 8. C. Wis., Nov. 1, 1887; 35 N. W. Rep. 21. 
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QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


Query No. 33. 

A, the owner of a lot, attempts to mortgage it to B, 
but misdescribes it. A then mortgages the lot to C, 
who takes and records his mortgage with actual no- 
tice of B’s right. A then mortgages the lot to D, who 
takes and records his mortgage with no knowledge of 
B’s rights. Query: What is the order of priorities? 
This is a Kansas case. Cite authorities. J.C.N. 





QUERIES ANSWERED. 


Query No. 31. [25 Cent. L. J. 551.) 

A, B and © are first, second and third attaching 
creditors. At the time A’s attachment issued his debt, 
in tact, was not due, although his affidavit and peti- 
tion both allege that it was due. What is the best 
method of procedure under Kansas code for B and C 
to attack A’s claim and his priority? Ss. 


Answer. The attack on A’s claim is by motion to 
dissolve the attachment. If the debtor will not make 
the motion, we consider that B and C can do so, 
stating their interest and attachment lien. Ferguson 
v. Smith, 10 Kan. 394; Lang v. Murphy, 27 Kan. 375. 

1. ¥. 








RECENT PUBLICATIONS. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided by the 
Courts of the Several States from the Earliest 
Issue of the States Reports to the Year 1869. 
Compiled and Annotated by A. C. Freeman, 
Counselor at Law, and Author of “Treatises on 
the Law of Judgments,” ‘*‘Co-tenancy and Parti- 
tion,’ “Executions in Civil Cases,” ete. Vols. 
XCII. San Francisco: Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 1887. 

It is again our duty to chronicle the issue of still 
another volume of that excellent and well-known 
series of selected cases, the American Decisions. It is, 
of course, uniform in all respects with its predecessors 
in typographical execution, etc., and as for the more 
substantial matters, the selections, and especially the 
annotation of the cases, the name of the learned well- 
known editor, Mr. A. C. Freeman, is a sufficient 
guaranty that everything has been done to render the 
work worthy of the approbation ofthe profession, that 
can be effected by talent learning, diligence and ex- 
perience. 








JETSAM AND FLOTSAM. 





FETTERED BY ELOQUENCE.—Ben Hardin, the Ken- 
tucky lawyer, was an orator poesessed of such skill in 
moving the hearts of men that very few who heard the 
beginning of one of his speeches had inclination or 
ability to leave before its conclusion. 

He once hit upon the ingenious device of describing 
the conversations which had taken place among the 
dogs of the town about his client’s adversary and the . 





opposing witnesses. This speech occupied the greater 
part of the day. 

A farmer’s wife, living in the country, had sent her 
negro boy to town on an errand, with orders vo return 
as soon as it was completed. The boy, however, did 
not appear again until nightfall, and his mistress, out 
of all patience, asked her husband to take him out for 
a whipping. 

The master, intending to comply, thought he would, 
nevertheless, hear what the negro had to say in self- 
defense. 

“Til tell you how it was, massa,” said the boy. “I 
went to town, and was starting home, and I heard Mr. 
Hardin speaking. T put my head into the court-house 
door, just to hear what he was talking about. He was 
telling what some dogs had said, and I got to listening, 
and the first thing I knew it was night.” > 

“Well, George,” said his master, “if that was wha 
kept you,I shall have to let you off this time. I was 
caught by that same dog speech myself!’ 


How William IV., of England, came to be called 
William is explained as follows in a recent work :— 
“The late King William,’’ says Miss Lloyd to Mr. 
Hayward on March 20th, 1862, “honored may dear 
sister, Helen Lloyd, with his friendship and confiden- 
tial intimacy from the time of her first introduction to. 
him, when Duke of Clarence, to the day of his death. 
A very few days after the death of George IV., Helen 
met him at the house of Lady Sophia Sydney, with 
whom she was staying on a visit. She had heard him 
express strong preference for his second name, that 
of Henry, and says that as medals had been struck 
giving to Cardinal York the title of Henry IX., he 
wished to assume his undoubted right to that name. 
My sister familiarly asked him whether he was to be 
proclaimed King Henry or King William? ‘Helen 
Lloyd,’ he replied, ‘that question has been the subject 
of a discussion in the Privy council, and it has been 
decided in favor of King William.’ His Majesty added 
that the decision had been mainly influenced by an 
old prophecy (the existence of which he seemed not 
to have been previously uware of) to the effect that as 
Henry VIII., had pulled down monks and cells, Henry 
IX., would pull down bishops and bells. 


ALKALI.—Once upon a time in the early years of the 
century, there was a lawyer who did not know his 
lesson, Was not prepared to argue a case which was 
called for trial. He asked for delay, to have the case 
laid over till to-morrow, or put at the heel of the 
docket. In vain, the ancient judge, usually indulgent, 
was for once stringent, the harsh rule of “try or con- 

“tinue” was inexorably applied. After he had ex- 
pended in remonstrance, eloquence enough, if it had 
been of the right sort, to have gained his suit, the 
lawyer declared that he could not then possibly try the 
case, beeause he had a dreadful head-ache. There he 
struck the judge on his strong suit, for the old gentle- 
man was an amateur doctor, very fond of dosing 
people, and a strong believer in the sovereign virtues 
of soda, or as he preferred learnedly to call it, alkali. 
“Oh! Mr. F.,” he ‘said eagerly, “that amounts to 
nothing, I can cure you of that in three minutes,” and 
then and there, in spite of remonstrance, administered 
to his reluctant patient a dose of his favorite nostrum. 
It is needless to say that the medicine failed to cure, 
and the lawyer was obliged to take a nonsuit in addi- 
tion to the judge’s alkali. 








